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This final annual report of the Administrative Conference is written with 
considerable sadness — not that the Administrative Conference will soon be 
closing its doors after 27 years of outstanding government service, but be- 
cause of the unfinished business it leaves behind. Created by Congress in 
1964, the Administrative Conference opened for business in 1968 with a simple 
mandate: To help ensure that the programs administered by the federal gov- 
ernment are administered fairly, efficiently and effectively. 

That the administration of government programs has benefited immensely 
from the work of the Administrative Conference is indisputable. That the 
mandate for better government requires an ongoing commitment of energy, 
resources and intellect — regardless of the size or role of government — is 
equally indisputable. While the role and size of government are changing 
dramatically, one fact is constant. The administrative process will continue to 
aifect virtually eveiy member of the public as federal departments and agen- 
cies continue to make thousands of determinations that affect social security, 
the rights of veterans, immigration, taxes, and the like. The goal of the Ad- 
ministrative Conference has been, through work with the Congress and the 
rest of government, to eradicate procedural ineCTiciencies or unfairness that 
encumber the government's ability to serve the public and frustrate the public's 
ability to deal with the government. 

Normally, I would use this space to highlight some of the recent work of 
the Administrative Conference. But because this is the last Report to Con- 
gress, I have cast the net more broadly — over the last 27 years — to capture 
those accomplishments that best memorialize the Administrative Conference, 
The legacy of the Administrative Conference would not be complete without a 
snapshot of its vision for the future, and for that reason I have taken the liberty 
of describing some of the significant works in progress. Finally, I wish to 
record my own personal feelings about having chaired the Administrative 
Conference in its final year of existence. 

As I look back over the work of the Administrative Conference, three 
recurring themes stand out: promoting effective administrative procedures, 
reform of the regulatory process, and enhanced public participation and open- 
ness in government. 



The Conference's very first recommendation, which was highly practical 
if not mundane, addressed the need for adequate facilities for the conduct of 
the government's formal adjudications. In the early years, improving the 
mechanics of agency adjudication, rulemaking and judicial review occupied 
much of the Conference's thought and energy. 

Starting in 1982, the Conference undertook seminal research into the 
litigation crisis within the federal government, producing 15 separate recom- 
mendations between 1982 and 1990 on what is now popularly referred to as 
"alternative dispute resolution," or ADR. With the enactment of the Admin- 
istrative Dispute Resolution Act of 1990, Congress gave the Administrative 
Conference the principal role for coordinating and promoting ADR in over 80 
agencies. 

Last year, the Conference submitted its first comprehensive report to Con- 
gress on agency activity since the passage of the ADR Act. The findings, 
while not surprising, are nonetheless remarkable: ADR saves time and lax- 
payer money and produces better results and more willing compliance. Per- 
haps the most important facet of ADR is the potential it holds to invest our 
citizens with a direct role in government decisionmaking and to produce a 
government that listens to people. 

In much the same way that the Administrative Conference assisted in the 
birth of ADR and negotiated rulemaking, a consensus-based rulemaking tech- 
nique enacted into law along with the ADR Act, the Conference has recently 
undertaken the review of audited self-regulation. This technique, which en- 
tails congressional and agency delegation to private self-regulatory organiza- 
tions to implement and enforce laws and agency regulations, is a promising 
development, particularly in the context of today's reform efforts. 

The Administrative Conference is not a newcomer to the issues of regula- 
tory reform. Over the years, the Conference has addressed numerous aspects 
of the rulemaking process that are now on the drawing board in the 104th 
Congress. For example, beginning in the late 1970's, the Conference sup- 
ported the concept of regulatory analysis as a tool for improving the rulemaking 
process and specifically noted the effectiveness of cost-benefit analysis in 
marshaling and analyzing information and for establishing regulatory priori- 
ties. It also underscored that the need for information in the regulatory analy- 
ses to be available to the public. 

The Conference has also continuously promoted increased opportunity 
for public participation in the rulemaking process. Public comment provides 
valuable input into the decisionmaking process, improves the level and qual- 
ity of the information on which the agency bases its action and enhances 
agency accountability 

Finally, the Conference has also strongly endorsed the concept of presi- 
dential oversight of the rulemaking process in order to encourage consistency 
and avoid duplication in regulatory activity and has supported what is known 
in some circles as "increased transparency" of the presidential review process, 
that is, making it open and visible to the public so that the regulated commu- 
nity and the public can see exactly how decisions are made. 



The regulatory reform activity in the 104th Congress has been mindful of 
the Conference's work and years of accumulated expertise. The regulatory 
reform bills sponsored by Senator Dole, Senator Roth and Senator Glenn all 
have incorporated numerous recommendations for the Conference and man- 
date specific studies by the Conference to analyze the outcome of legislative 
reform and to recommend corrections. The Governmental Affairs Commit- 
tee, in reporting out S.343, wrote that the Conference's selection was signifi- 
cant: 

Because ACUS is comprised of respected experts and practi- 
tioners representing a wide range of perspectives and interests, 
and has a record of developing unbiased solutions to regulatory 
problems, the Committee believes that this agency is well suited to 
producing the studies and recommendations needed to fulfill the 
intent ... [of the bill.] Regulatory Reform Act of 1995 , Report of 
the Senate Committee on Governmental Affairs, S. Rep. No. 104- 
88, p. 57 (May 25, 1995). 

While the Administrative Conference will not have the opportunity to 
fulfill those tasks as originally envisioned, the dedicated individuals who com- 
prise its membership undoubtedly will seek other avenues to bring their ex- 
pertise to bear on the regulatory reform process. 

I am hopeful that much of the Conference's immediate agenda, which 
includes a review of the effectiveness of the Sunshine Act and the Federal 
Advisory Committee Act, will also be taken up by those who know and have 
been associated with the work of the Conference over the years. 

The opportunity to serve as the chair of the Administrative Conference 
has been nothing short of a dream come true. When I began my federal career 
twenty years ago, I joined a cadre of idealistic young lawyers who believed 
that government held the answers to many of the problems that riddled our 
lives. Growing up in the 1950's and 1960*s in Alabama made me painfully 
aware of the need for government intervention to preserve such basic entitle- 
ments as the right to vote without regard to race, to a quality education, and to 
compete for work. My twenty year odyssey from the former Department of 
Health, Education and Welfare to the Administrative Conference has taught 
me many lessons. Not the least of those lessons is that any recipe for good 
government, regardless of size or role, must include government accountabil- 
ity, sensitivity to individual rights, both substantive and procedural, a recog- 
nition that resources are not boundless, good management, judgments that are 
both fair in appearance and in reality and accessibility by the people who will 
be affected by those judgments. By the time I came to the Administrative 
Conference in the Fall of 1994, 1 was already deeply committed to achieving a 
government whose processes are fair, effective as well as efficient. The Ad- 
ministrative Conference has represented for me, as well as the many individu- 
als associated with it over the last 27 years, the perfect vehicle for helping to 
make good government a reality. 



In closing, I should say that I have been enormously privileged to have 
served this government in Uie capacity of chair of the Administrative Confer- 
ence. I will always be grateful for that opportunity and for the opportunity to 
have served with such outstanding colleagues as the members of the Council, 
the Assembly and staff of the Administrative Conference. For my part I will 
continue to look for ways to help this goverrunent — the Congress and the 
executive branch, and ultimately the American public. 
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Thomasina V. Rogers 
Chair 
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As part of its mission, the Administrative Conference of the United States 
(ACUS or Administrative Conference) conducts scholarly research and analysis 
of current, relevant issues in administrative law and regulatory procedure in 
order to make the regulatory and administrative process more efficient, less 
costly and fairer. Each year the Administrative Conference undertakes initia- 
tives either as part of its own research agenda or at the request of other agen- 
cies. In 1994-1995, the Administrative Conference focused its resources on 
examining regulatory procedures and on providing assistance to and follow- 
ing up, in some instances taking the lead, on many of the initiatives and rec- 
ommendations of the National Performance Review. 



ADJUDICATION 

Reengineering the Social Security Administration's 
Disability Benefits Process 

Continuing the Administrative Conference's long-running interest in im- 
proving the Social Security Administration's (SSA) disability claims and ap- 
peals process, the Committee on Adjudication prepared and the Plenary adopted 
a Statement that evaluated a proposal prepared by SSA's Design Process 
Reengineering Team on ways to redesign the system. The Statement, for the 
most part, approved of SSA's initiative which built on the Conference's long 
series of recommendations that address the various stages of the disability 
appeals process. 

The SSA Reengineering Team's proposal to reduce the number of stages 
in the disability claims process from four to two by eliminating the "reconsid- 
eration" and appeals council stages was consistent with previous Conference 
recommendations. The proposal to focus responsibility for development of the 
claim in one person was also judged to be consistent with Conference views, 
although the Conference in its Statement stressed the need to ensure proper 
focus on medical evidence and the use of properly trained medical personnel. 
The Conference's previous recommendation that claimants have an opportu- 
nity for face-to-face interviews early in the process was contained in the rede- 
sign proposal, as was its suggestion for use of prehearing conferences at the 
administrative law judge hearing stage. 



Although there were a few points in the redesign proposal that were not 
completely consistent with Conference recommendations, the Conference was 
generally pleased to have a large number of its recommendations endorsed by 
the SSA Reengineering Team. 

Revising the FTC's Rules of Practice 

The Committee on Adjudication also met to offer suggestions to a task 
force from the Federal Trade Commission that is reviewing the FTC's rules of 
practice for hearings before administrative law judges. The Committee did 
not make any formal recommendations, but offered advice on possible ap- 
proaches the FTC might consider. 



FREEDOM OF INFORMATION ACT 

ADR Confidentiality 

In 1995, the Administrative Conference adopted two recommendations 
dealing with the Freedom of Information Act. Recommendation 95-6, "ADR 
Confidentiality and the Freedom of Information Act," was based on a study of 
the tension caused by the Administrative Dispute Resolution Act's confidenti- 
ality provisions as applied to federal agency dispute resolution negotiations 
and FOIA's requirement that "agency records" be disclosed. The recommen- 
dation proposes a clarifying amendment to the confidentiality section of the 
ADR Act to provide that records initially generated or submitted to the gov- 
ernment in connection with an ADR proceeding be exempt from FOIA disclo- 
sure requirements. 

Exemption 8 

The second recommendation dealing with FOIA, Recommendation 95-1, 
"Application and Modification of Exemption 8 of the Freedom of Information 
Act," makes suggestions on striking a balance between FOIA's disclosure re- 
quirements and the broad protection afforded bank records under Exemption 
8. The recommendation suggests that the provisions of Exemption 8 should 
be retained for "matters that are contained in or related to examination... reports" 
pertaining to open banks but not to closed institutions that have failed. The 
recommendation also suggests limiting the exemption's coverage with respect 
to information in operating-and-condition reports that is already in the pub- 
lic domain. 



GOVERNMENT CONTRACTS 

Bid Protest Procedures 

In June 1995 the Conference adopted Recommendation 95-5, "Govern- 
ment Contract Bid Protests" that proposes methods of streamlining the pro- 
cess of handling government contract bid protests. Currently, disappointed 
offerors can seek redress v^^ithin four protest forums, the General Accounting 
Office, the General Services Board of Contract Appeals, the federal district 
courts and the Court Federal of Claims, as well as the purchasing agency. 
Recommendation 95-5 suggests that bid protests should be initially heard in 
an administrative forum independent of the federal purchasing agency. The 
recommendation proposes eliminating the direct jurisdiction of the Court of 
Federal Claims and the federal district courts and providing exclusive juris- 
diction over all appeals from administrative bid protest decisions to the U.S. 
Court of Appeals for the Federal Circuit. In the alternative, should Congress 
decide against the first recommendation, initial court jurisdiction should be 
consolidated in the Court of Federal Claims for both pre-award and post- 
award protests. 

Finally, the recommendation suggests that Congress should mandate 
empirical testing of the bid protest process to determine whether it has im- 
proved the quality or reduced the cost of public procurement. The recommen- 
dation also suggests several approaches that Congress can use in conducting 
this analysis. 




Public Member David Vladeck, Director, Public Citizen Litigation Group, and 
Leonard Weiss, Staff Director of the Senate Committee on Governmental Affairs, 
discussing audited self-regulation. 



Debarment and Suspension 

Also, in January 1995, the Conference adopted Recommendation 95-2, 
"Debarment and Suspension from Federal Programs," which examined the 
government's suspension and debarment provisions as set forth in the Federal 
Acquisition Regulation (FAR) and 0MB 's Common Rule. The FAR deals 
with the suspension and debarment of contractors from federal programs in 
the procurement context while the Common Rule deals with the 
nonprocurement context. The recommendation suggests that the two pro- 
grams be coordinated so that debarment or suspension in one leads to debar- 
ment or suspension in the other. The recommendation also suggests that 
cases involving disputed issues of material fact be referred to an ALJ or other 
hearing officers with similar levels of independence. Furthermore, it pro- 
vides guidelines for the selection of debarring officials and for the evidentiary 
threshold in determining whether to debar or suspend. 

GOVERNMENTAL PROCESSES 

Civil Forfeiture Procedures 

In June 1994, the Conference approved Recommendation 94-2, "Reform- 
ing the Government's Procedure for Civil Forfeiture." The recommendation 
suggests procedures for improving the public's perception and knowledge of 
the government's civil forfeiture procedures. Civil forfeiture currently involves 
an extremely informal administrative process and, for the small proportion of 
cases that are taken that far, a trial in the federal district court. The United 
States Government has in recent years made increasing use of its power to 
confiscate the property or assets of persons involved in illegal activities through 
the civil forfeiture process. Civil forfeiture is accomplished by civil proceed- 
ings, in rem, against the property itself More than 100 statutes authorize 
civil forfeiture, with most involving drug, racketeering, money laundering, or 
immigration violations. 

The current system of using newspaper notices of the proposed forfeiture 
action along with a letter to the last known address of the owner has been 
criticized as unduly expensive and ineffective. The Department of Justice es- 
timates that the government spends more than $5 million annually on news- 
paper notices. The recommendation suggests the establishment of a Civil For- 
feiture Registry that would be centrally maintained, kept current, and made 
widely available by the Department of Justice, in lieu of the current require- 
ments to publish notices in specific locations or specific media. 

Department of Justice policy is to send a notice of seizure to each person 
known to have an ownership or possessory interest in the seized article within 
60 days of the seizure. The notice triggers the running of the time specified by 
the enabling statute (usually 30 days) within which a person may file a claim 
to the property (thus converting an administrative forfeiture into a judicial 
one). The recommendation suggests that Congress provide a statutory 60-day 
time limit on all agencies to provide notice in the Civil Forfeiture Registry 
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and to send written notice of a seizure to the last known address of the owner 
or interest holder in the property, and a 90-day time limit on the government 
to initiate a judicial forfeiture action. 

REGULATORY PROCEDURES 

The Use of Audited Self-Regulation as a Regulatory Technique 

"Audited self-regulation" refers to congressional or agency delegation of 
power to a private self-regulatory organization to implement and enforce laws 
or agency regulations with respect to the regulated entities, with powers of 
independent action and review retained by the agency. This technique has 
been used in diverse programs, including stock exchange and commodities 
regulation and trading, quality of medical care under government insurance 
programs, and agricultural marketing agreements. 

In Recommendation 94-1, "The Use of Audited Self-Regulation as a Regu- 
latory Technique," the Conference suggests that Congress and agencies con- 
sider this approach when designing, revising, or reevaluating regulatory pro- 
grams, provided certain conditions are present to ensure that the particular 
program will operate effectively and fairly These requirements include suit- 
able incentives and an ability on the part of both the agency and the self- 
regulatory organization to make the program work well. To achieve fairness, 
the Conference suggests that procedures adopted by the self-regulatory orga- 
nization for adjudication or for formulating rules of general applicability should 
conform generally to those that would be followed if particular proceedings 
were to be conducted by the agency. 

Mediation under the ADA 

In Recommendation 95-7, "Use of Mediation under the Americans with 
Disabilities Act," the Conference urged that federal agencies with enforce- 
ment responsibilities under the Act cooperate to establish a coordinated pro- 
gram for voluntary mediation of ADA cases under all titles. The recommen- 
dation suggests establishing a joint committee to develop the program. Use of 
a common group of trained mediators is suggested to handle a variety of dis- 
putes arising under the Act, and several criteria are listed for evaluating the 
program. 

RULEMAKING 

Improvements to the Rulemaking Process 

At the June 1995 Plenary Session, the Conference approved two recom- 
mendations relating to the federal agency rulemaking process. Recommenda- 
tion 95-3, "Review of Existing Agency Regulations," endorsed the concept of 
ongoing review by agencies of their existing rules. Recommendation 95-4, 



"Procedures for Noncontroversial and Expedited Rulemaking," urged agency 
use of direct final rulemaking procedures and post-promulgation comment 
(or interim final rulemaking) procedures in appropriate situations. 

Reflecting an increasing recognition of the need to review regulations 
already in existence to ensure their continued appropriateness, the Confer- 
ence, in Recommendation 95-3, suggests that agencies develop processes for 
systematic review of existing rules. If Congress chooses to mandate such 
programs, it should offer broad discretion to individual agencies to design 
their own processes, tailored to meet their particular situations and types of 
regulations. The Conference emphasized the need to set priorities in deter- 
mining when to and which rules to review. It also underscored the need to 
provide opportunity for public input. It recommended that the current APA 
provisions governing petitions for rulemaking be strengthened to ensure timely 
agency response, but indicated that such petitions should not be allowed to 
govern the agency's agenda. 

The Conference, in Reconunendation 95-4, urged agencies to use pro- 
cesses aimed at expediting the promulgation of rules, while at the same time 
ensuring opportunity for public comment. Direct fmal rulemaking proce- 
dures allow the agency to publish a rule, and, if no significant adverse public 
comment is received, the rule can become fmal automatically. The Confer- 
ence made a number of proposals to ensure adequate public notice, and sug- 
gested that agencies use the procedure when promulgating noncontroversial 
rules. 

The Conference also recommended that agencies issuing rules without 
prior notice and comment under the APA's "good cause" exemption should 
use post-promulgation comment procedures, offering the public the opportu- 
nity to comment, and responding in a timely manner to any comments re- 
ceived. 

Special Committee to Review the Government 
in the Sunshine Act 

In response to a request made by over one dozen current and former com- 
missioners of multi-member agencies and several private organizations to re- 
view the effectiveness of the Government in the Sunshine Act, the Adminis- 
trative Conference established a special committee to study issues raised by 
these ofiicials. The Special Committee held open meetings and, on Septem- 
ber 12, 1995, held a public hearing in which it heard from some agency offi- 
cials and others interested in the Act. The Committee suggested that Con- 
gress conduct a five to seven-year pilot program in which one agency subject 
to the Act allows its members to meet in private without prior notice, provided 
that, among other things, a detailed summary of the meeting be made public 
no later than five days after the meeting. The Committee also recommended 
that the Act be amended to require agencies to develop and publish rules on 
procedures for notation voting and that agencies develop regulations on maxi- 
mizing the amount of information made available to the public before, during 
and after agency meetings. 
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ACUS' WORK WITH THE NATIONAL 
PERFORMANCE REVIEW 

In 1994-95, the Administrative Conference devoted much effort to work- 
ing with the National Performance Review (NPR) to reinvent government 
and streamline the regulatory process. Staff members of the Conference pro- 
vided expertise and assisted in following up on many of the initiatives and 
projects recommended by the NPR. The project areas involving ACUS staff 
members included: 

Alternative Means of Dispute Resolution 

The National Performance Review Report urged agencies to "expand their 
use of alternative dispute resolution techniques" — methods (such as media- 
tion) for resolving disputes without resorting to expensive and time-consum- 
ing administrative and court litigation. These techniques, popular throughout 
the private sector, have not been as widely employed by the federal govern- 
ment. The NPR initiative builds on the Administrative Dispute Resolution 
Act (the "ADR Act"), legislation to foster government use of alternative dis- 
pute resolution (ADR) sponsored by Senator Grassley (R., Iowa) and passed 
in 1990. Senator Grassley has introduced legislation to reauthorize the Act 
with drafting assistance and supporting testimony from the Office of the Chair- 
man. 

The Administrative Conference is the primary coordinating and imple- 
menting agency for this NPR effort. ACUS develops prototype ADR programs 
and provides technical advice to agencies setting up new ADR programs, of- 
fers relevant training, sponsors and coordinates several interagency groups to 
promote and facilitate compliance with the ADR Act, publishes guidance docu- 
ments for use by agencies and the public, and assists agencies in finding and 
hiring neutrals to resolve disputes. ACUS has cosponsored a program to bring 
government contracting personnel and contractors together to discuss ways to 
use ADR to resolve procurement disputes. ACUS also worked with NPR and 
the Justice Department on a series of programs to educate top government 
appointees on opportunities to reduce cost and delay through appropriate use 
of ADR. 

Increasing the Effectiveness of the Offices of General Counsel 

Offices of general counsel are often perceived as impediments to the ac- 
complishment of statutory or policy goals, telling agency managers why they 
cannot do what they would like to rather than helping them find legally per- 
missible ways to meet their objectives. One key issue identified by the NPR is 
the difficulty general counsel offices face in sorting through the potentially 
conflicting interests of the President, the agency head, staff-level managers 
and the public. The NPR has asked ACUS to "initiate a high priority project 
... to define clearly who is the client of the offices of general counsel within 
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agencies" and improve the effectiveness and responsiveness of these offices. 
ACUS recently held several meetings of a panel of agency general counsels 
and submitted a set of recommendations to the NPR in September 1995. 

Information Technology 

The Administrative Conference was selected by the National Performance 
Review to participate as one of the government-wide electronic mail pilot 
projects. The Conference's pilot project focuses on improving the exchange of 
ADR information among agencies and between the government and the pri- 
vate sector. 

The ACUS pilot was designed to link 23 federal agencies and eight pri- 
^'ate sector alternative dispute resolution entities and provide E-mail connec- 
tions among participants, giving them the ability to exchange documents elec- 
tronically and to establish an ADR electronic library which has the capacity 
for electronic "threads" or conversation. Among the many potential uses of 
electronic forums, which can be tailored to provide a select number of partici- 
pants with a "virtual meeting," is its application to negotiated rulemaking. If 
successfully used, the "virtual meeting" could reduce travel, mailing and 
postage, and support staff costs ordinarily associated with group meetings. 

Negotiated Rulemaking 

This regulatory technique brings together affected private sector interests 
to participate with an agency in the drafting of regulations. The NPR Report 
encouraged agencies to "make greater use of negotiated rulemaking," and 
President Clinton directed the heads of selected agencies to attempt to identify 
at least one rulemaking in which to use the negotiation technique. He later 
expanded his directive by urging agencies to "Negotiate, don't dictate." ACUS, 
which developed the negotiated rulemaking approach in 1982, educates and 
advises agencies on appropriate and effective use of this procedure. For ex- 
ample, ACUS assists agencies in finding individuals who can mediate negoti- 
ated rulemaking proceedings, provides training for agency personnel, and of- 
fers materials to assist agencies in their conduct of negotiated rulemaking. 
ACUS, at NPR's request, presented a briefing and a guidebook to agency 
officials on reg-neg. ACUS also, at OIRA's behest, established a Reg-Neg 
Resource Center to assist agencies. Finally, ACUS published a revised and 
updated edition of its popular Negotiated Rulemaking Sourcebook. 

Streamlining Agency Rulemaking Procedures 

The first recommendation of the NPR's Improving Regulatory System 
report is to create an Interagency Regulatory Coordinating Group to share 
information and coordinate approaches to regulatory issues. President Clinton 
did that by creating the Regulatory Working Group in Executive Order 12866, 
chaired by Office of Information and Regulatory Affairs Administrator (and 
ACUS Vice-Chairman) Sally Katzen. The Chairman of the Administrative 
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Conference serves on the Regulatory Working Group and ACUS has been 
asked to undertake several projects designed to make the federal agency 
rulemaking process less cumbersome. First, the Administrative Conference 
commissioned studies of possible legislative administrative changes to speed 
the rulemaking process. Examples include "interim-fmal rulemaking" and 
"direct-final rulemaking." Second, the Conference has been asked to examine 
the issue of ex parte communication in agency rulemaking proceedings. Third, 
ACUS is evaluating the use of waivers and exceptions as a way of providing 
flexibility in the benefits distribution and regulatory areas. 

Training of Presidential Appointees 

Unlike members of Congress and federal judges, presidential appointees 
have no established program to train them on the workings of federal agencies 
and the administrative process. Noting the Administrative Conference's insti- 
tutional expertise and access to experts, the NPR Report recommended that 
the Conference "establish ... an ongoing training program for presidential 
appointees." ACUS expects to work with agencies and the Regulator)' Work- 
ing Group created by Executive Order 12866 to develop the required training 
program. 



OTHER RESEARCH ACTIVITIES 

The Conference conducts most of its research by using consultants, typi- 
cally law professors with a strong interest in administrative law issues. After 
a consultant completes a commissioned study, the appropriate Conference com- 
mittee reviews the report and discusses possible recommendations on the sub- 
ject for consideration by the Assembly of the Conference. 

As of September 1995, following the June Plenary Session, there were 18 
research projects under way, not including the review of the Government in 
the Sunshine Act. These include the following: 

Agency Procedures for Distribution and Sale of Government Assets: 
Professors Harold Krent of the Chicago-Kent College of Law and Nicholas 
Zeppos of the Vanderbilt University School of Law have taken over an evalu- 
ation of the various agency techniques for auctioning, selling, or distributing 
government assets, including oil leases, airport landing rights, and "resolved" 
savings and loans. 

Appeals under National Health Care Reform and Medicare Part B: 
Health care reform proposals have contained numerous requirements for ad- 
ministrative appeals and use of alternative dispute resolution. The existing 
Medicare program already involves hospital (Part A) and physician (Part B) 
payment appeals. The prospective payment methodolog}^ (newly applicable to 
physicians) has led to increased Part B cases and new administrative law is- 
sues. This project by Professor Eleanor Kinney, Director of the Center for Law 
and Health at the University of Indiana, will examine appellate procedures 
required under proposed new legislation and Medicare Part B appeals. 
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Clarification of Jurisdiction over Money Claims Against the U.S. 
[Claims Court vs. District Court]: Knowledgeable observers, including sev- 
eral former chairmen of the Conference's Committee on Judicial Review, have 
agreed that the jurisdictional confusion regarding jurisdiction over money 
claims against the U. S. should be fixed. The problem is caused by the overlap- 
ping of the Tucker Act, which assigns claims of more than $10,000 to either 
district courts or the Claims Court, and the Administrative Procedure Act, 
which allows district courts to grant monetary relief in varying amounts. 
This study by Professor Thomas E. Baker of Texas Tech University School of 
Law will assess the need for reform. 

Conflict Management Under the Endangered Species Act: Recent liti- 
gation in the Pacific Northwest over the effect of timber harvesting on the 
habitat of the rare spotted owl has focused attention on the need for better 
conflict management under the Endangered Species Act. This project exam- 
ines this case and other case studies and seeks to propose improvements in the 
Fish and Wildlife Service's ability to deal with conflicts. Professors Julia 
Wondolleck and Steven Yaffee of the University of Michigan are conducting 
the study, with assistance from the National Institute for Dispute Resolution. 

Coordination of U.S. and European Union Regulations: As the Euro- 
pean Union (EU) regulatory system becomes more established, the need for 
greater coordination between U.S. and EU regulators grows. This study by 
Professor George Bermann of the Columbia University School of Law exam- 
ines the nexus between the two systems and suggests methods of coordina- 
tion. 

Division of Roles in Joint Federal/State Regulatory Programs: How 
regulatory federalism works — federal oversight of state implementation of 
federal programs — is the subject of a study by Professor Errol Meidinger of 
the State University of New York at Buffalo School of Law. Programs under 
study include the Clean Air Act and the Surface Mining Control and Recla- 
mation Act. 

Department of Justice Control and Supervision of Agency Litigation: 
Although historically the conduct of government litigation has been reserved 
to the Department of Justice, Congress has vested some independent liti- 
gating authority in 35 other governmental entities, and the Attorney General 
has also entered into "memos of understanding" allowing additional sharing 
of authority. Professor Neal Devins, of the College of William and Mary's 
Marsha ll-W^he School of Law, will examine how this allocation of responsi- 
bilities is working. 

Electronic Docketing: The Department of Transportation and the Nuclear 
Regulatory Commission have agreed to fiind a study of the legal and practical 
problems associated with transforming administrative docketing practice from 
paper to electronic form ("e-docketing"). How will e-docketing affect the pub- 
lic comment process and development of the record in rulemaking? How does 
it relate to the Freedom of Information Act, the Privacy Act, copyright laws, 
and archival requirements? How should authentication/signature requirements 
be solved? These and other questions are the focus of this study by Professor 
Henry Perritt of the Villanova University School of Law. 
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Evaluation of the Environmental Protection Agency's Negotiated 
Rulemaking Program: At the request of EPA, and with EPA funding, ACUS 
commissioned Dean Neil Kirwin and Professor Laura Langbein of the Ameri- 
can University School of Public Affairs to undertake an evaluation of EPA's 
reg-neg program. 

Hospiltal Reimbursement Dispute Resolution: Instead of using the usual 
ALJ adjudication model (as in social security cases), Congress has created 
special quasi-independent adjudicatoiy boards within the Department of Health 
and Human Services for the review of hospital reimbursement disputes under 
the Medicare system. This study by Professor Phyllis Bernard of the Okla- 
homa City University School of Law focuses on the Provider Reimbursement 
Review Board and the Medicare Geographical Classification Board. 

Immigration and Naturalization Service (INS) Procedures for Work 
Authorization: The Immigration Reform and Control Act of 1986 prohibits 
the hiring of illegal aliens and requires employers to verity the employee's 
identity and employment authorization. Aliens who work in the U.S. without 
authorization (with some exceptions) carmot apply for adjustments in their 
status, thus creating pressures on them and their employers. The employment 
authorization available to aliens varies according to status and eligibility — 
which is often subject to adjudication by the INS. This has become an impor- 
tant new area of immigration adjudication. This study by Professor Katherine 
Vaughns of the University of Maryland School of Law examines the INS prac- 
tice and key judicial decisions and will explore development of clear stan- 
dards and more consistent procedures. 

Judicial Review of Superfund Disputes: The Superfund law contains a 
provision [Section 113(h); 42 U.S. C. 9613h] precluding pre-enforcement chal- 
lenges to removal or remedial actions. This provision is both criticized as 
unfair and hailed as necessary to the success of the program. It has produced 
much litigation as responsible parties seek to find a way to secure judicial 
review of EPA orders. This study by Professor Michael Healy of the University 
of Kentucky College of Law examines the status of this law and reviews the 
effectiveness and fairness of the provision. 

Naturalization Procedures: The process by which aliens receive U.S. 
citizenship has undergone a series of changes in recent years. From 1906 until 
1990, America's federal and state courts exercised exclusive authority over 
the naturalization process including the oath-taking ceremony. The 1990 Act 
ended this exclusivity, allowing aliens to choose an administrative ceremony 
by an INS office or a judicial ceremony by a judge. The intent was to stream- 
line the process and end delays. After the Judicial Conference protested this 
change in 1991, a compromise was reached (PL. 102-232) granting courts 
exclusive jurisdiction for 45 days after INS approval of an application for 
citizenship, but only if the court has notified the Attorney General of a sched- 
uled ceremony. In a study funded by the INS, Professor Arnold Rochvarg, of 
the University of Baltimore School of Law, is examining the impact, if any, 
the changes discussed above have had on the naturalization process. 
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Regulations on Employee Participation or Testimony in Judicial or 
Administrative Proceedings: Many agencies have (or are considering) regu- 
lations concerning when and with what hmitations employees will be permit- 
ted to testify or otherwise participate in court or agency proceedings. This 
study by Professor Marley Weiss of the University of Maryland School of Law 
surveys agency practices and regulations and suggest a model rule. 

Review of the Federal Advisory Committee Act (FACA): Recent at- 
tempts to increase public participation in policy debates (e.g., health care, 
forest ecosystems) have been held to violate FACA. A narrower problem has 
developed with respect to federal consultations with state and local govern- 
ment representatives, since such meetings are covered by FACA as well. Pro- 
fessors Steven Croley of the University of Michigan Law School and William 
Funk of Lewis and Clark's Northwestern School of Law are comprehensively 
reviewing FACA-related issues. 

Rule ll-l^'pe Sanctions in Administrative Proceedings: Under the Fed- 
eral Rules of Civil Procedure, sanctions can be assessed against attorneys in- 
volved in frivolous lawsuits. This provision, while somewhat controversial 
within the bar, has certainly produced some of the intended benefits. Should 
there be an analog in federal agency proceedings? Professor Carl Tobias of the 
University of Montana is studying this issue. 

Cooperative Regulation as a Regulatory Alternative: As a follow-up 
study to Recommendation 94-1; "The Use of Audited Self-Regulation as a 
Regulatory Technique," Professor Douglas Michael of the University of Ken- 
tucky is reviewing programs in which the federal government encourages self- 
monitoring or self-reporting by regulated entities — without the involvement 
of an intermediary, self-regulatory organization. The Committee on Regula- 
tion is considering whether to supplement Recommendation 94-1 with a rec- 
ommendation on this alternative. 

Use of Waivers and Exceptions for Regulatory Flexibility: The Na- 
tional Performance Review has promoted the use of waivers from regulatory 
requirements as a way of providing flexibility. Numerous statutes, e.g., for 
Medicare state plans, already provide for waivers. However, from the stand- 
point of administrative procedure, the question of how such waivers and ex- 
ceptions should be determined, and when they are most appropriate, has not 
received enough attention. Professors Yvette Barksdale of the John Marshall 
School of Law and William Luneburg of the University of Pittsburgh School of 
Law are examining waivers in both the benefits and regulatory areas. 



16 






Along with its other activities and responsibilities, the Administrative 
Conference of the United States provides information and advice on matters 
of administrative law and procedure and arranges for the interchange of such 
information. The Administrative Conference also acts as a clearinghouse, col- 
lecting information and statistics from administrative agencies and publish- 
ing reports that it considers useful for evaluating and improving the adminis- 
trative process. 

The Administrative Conference provides valuable advice on issues of ad- 
ministrative law and procedure. Conference staff members work with Sena- 
tors and Representatives in drafting legislation on matters covered by Confer- 
ence recommendations and other matters within their expertise. The Confer- 
ence advises and assists other federal agencies and, more recently, foreign 
governments on matters of administrative law. In addition, the Conference 
provides seminars and other educational and training programs, and develops 
written materials designed to educate the public and government members on 
current issues in administrative law and procedure. 

As a clearinghouse, the Conference maintains a library that contains a 
collection of legal periodicals and reference guides on administrative law and 
procedure. The library is open to anyone, federal personnel and private citi- 
zens alike. 



LEGISLATIVE ACTIVITIES 

Congress approved an appropriation of $1.8 million to operate the Con- 
ference in fiscal year 1995, but declined to appropriate funds to operate the 
Conference thereafter. The House Judiciary Committee also ordered favorably 
reported H.R. 4490, a bill to reauthorize the Conference for another four years. 
But neither the House of Representatives nor the Senate acted on ACUS' re- 
authorization before the adjournment of the 103 rd Congress. In the 104th 
Congress, the Subcommittee on Commercial and Administrative Law of the 
House Judiciary Committee favorably reported H.R. 2291, a bill to reautho- 
rize the Conference through fiscal year 1998. But no further action was taken. 

Congress continued to incorporate Conference recommendations into leg- 
islation and give the Conference new statutory responsibilities. Pub. L. No. 
103-325, the Riegle Community Development and Regulatory Improvement 
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Act of 1994, requires each banking agency to create an Ombudsman's office 
and a pilot program for using alternative dispute resolution (ADR). Both re- 
quirements further Conference recommendations. In addition. Congress di- 
rected the Conference to submit a report to Congress within 18 months evalu- 
ating the ADR programs and making recommendations for improvement. 

In the Congressional Accountability Act, Pub. L. No. 104-1, which was 
the first bill passed by the 104th Congress, the Conference was required to 
examine whether three congressional agencies — the General Accounting Of- 
fice, the Library of Congress, and the Government Printing Office — have prop- 
erly implemented the 12 specific workplace statutes that will now be appli- 
cable to Congress and congressional agencies. The study was subsequently 
transferred to the newly created Compliance Board within the legislative 
branch. 

Three regulatory reform bills introduced in the 104th Congress, S. 343 
sponsored by Senator Dole, S. 291 sponsored by Senator Roth, and S. 1001 
sponsored by Senator Glenn, all incorporated numerous Conference recom- 
mendations and mandated specific studies by the Conference to analyze the 
outcome of the legislative reform and make recommendations for improve- 
ment. The Conference also submitted to the 104th Congress statutorily re- 
quired reports on agency implementation of the Administrative Dispute Reso- 
lution Act and the Negotiated Rulemaking Act of 1990. The reports surveyed 
agency activities under both statutes and recommended extension of both stat- 
utes. On September 8, 1995, Senators Grassley and Levin introduced S. 1224, 
a bill to extend the Administrative Dispute Resolution Act and make various 
changes to the statute as recommended by the Conference. 

On May 9, 1994, and March 20, 1995, the Conference presented its an- 
nual seminar for members of congressional staffs. The seminars were the sev- 
enth and eighth in the series of half-day programs designed to familiarize 
congressional staff members with the basic principles of administrative law 
and the implications of administrative law for legislative drafting. The 1994 
program focused on administrative law issues in health care reform and fea- 
tured five of the country's leading academic experts on administrative law 
and health policy. The 1995 program was an overview of the rulemaking and 
adjudication processes, and an examination of judicial review of agency deci- 
sions. 



ADVICE AND ASSISTANCE TO AGENCIES 

Each year the Conference serves as a clearinghouse of information on 
administrative practice and procedure so that government agencies can re- 
ceive the benefit of each other's and the Conference's experiences. The activi- 
ties fulfill the Conference's statutory responsibilities to "arrange for the inter- 
change among administrative agencies of information potentially useful in 
improving administrative procedure" (5 U.S.C. §594(2)). 
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Pursuant to its mandates in the Administrative Dispute Resolution Act 
(ADR Act) and the Negotiated Rulemaking Act, the Office of the Chairman 
continued to give priority attention to working with agencies to stimulate and 
assist their use of ADR in settling a wide range of administrative disputes. 
Much of the Conference's assistance to agencies in 1994-95 was in the ADR 
area. ACUS staff members assisted the Department of Transportation's Direc- 
tor of Civil Rights in developing a pilot ADR program for mediating EEO 
disputes at the Federal Aviation Administration headquarters in Washington, 
DC. The pilot program began operation in the late summer of 1994 after 
several months of planning and training. Conference staff also worked with 
the Office of Appeals at the Internal Revenue Service to develop a new media- 
tion program to resolve certain large taxpayer disputes efficiently (see ADR 
and Negotiated Rulemaking Implementation, page 26). 

Also during 1994-95, the Conference helped the U. S. Information Agency 
in developing rule-of-law programs (see Advice and Assistance to Foreign 
Governments, page 20), and the Conference's Research Director assisted the 
Regulatory Working Group and the National Performance Review. In the first 
quarter of 1994, the Conference's Deputy Research Director worked full-time 
as an adviser to the Department of Transportation's Office of Commercial 
Space Transportation, assisting on legislative reform and regulatory issues. 
Conference staff also assisted the Social Security Administration in its pro- 
cess reengineering project, drawing on past Conference studies and recom- 
mendations (see Initiatives, page 5). 

In 1995, the Conference commissioned and completed a special study for 
the Department of Labor on the applicability of the Federal Advisory Com- 
mittee Act in various situations. An interagency meeting on the subject was 
also facilitated. 

The Conference responded to numerous informal requests from legisla- 
tive and executive branch offices for advice on matters such as procedures for 
deciding EEO disputes, consensus-based policy development, settlement judge 
procedures, rulemaking procedures, agency quorum issues, the Equal Access 
to Justice Act, and administrative civil penalty procedures. The Conference's 
Committee on Adjudication met, at the request of the Federal Trade Commis- 
sion, in early 1995 to consider the FTC's proposed revision to its rules of 
practice. The Office of the Chairman proposed comments on the Occupa- 
tional and Health Review Commission's settlement judge rule revisions and 
submitted comments to the Judicial Conference on its proposed Long Range 
Plan for the Federal Courts. The Conference also submitted testimony to the 
Social Security Administration's Advisory Committee on Representative Pay- 
ees. 
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ADVICE AND ASSISTANCE TO FOREIGN 
GOVERNMENTS 

In recognition of its role as the U.S. Government's expert on administra- 
tive law and agency organization, procedure, and management, Congress, in 
1992, gave ACUS a new statutory responsibility to provide administrative law 
assistance to foreign governments. Under Pub. L. No. 102-403, any assistance 
must be provided on a fully reimbursable basis and receive the concurrence of 
the Department of State, the Agency for International Development (AID), or 
the U.S. Information Agency (USIA). 

In 1994-95, ACUS helped USIA recruit law professors and other admin- 
istrative law experts, former judges, court administrators, librarians, and oth- 
ers to serve as "professionals~in-residence" as part of USIA's "rule-of-law" 
initiative in Africa. In the first year of the two-year agreement, ACUS re- 
cruited ten professionals-in-residence who provided assistance to five Afri- 
can countries (Ethiopia, Kenya, Malawi, Tanzania, and Zambia). Projects in- 
cluded helping to create dispute resolution systems, advising on establishing 
an independent judiciary, improving court administration, developing legal 
services programs, and advising on law school curricula. In 1995, profession- 
als-in-residence programs were sponsored for additional projects in Ethiopia, 
Tanzania, and Zambia, as well as Cameroon, Eritrea, Ghana and Uganda. 

The success of the professionals-in-residence program led USIA to re- 
quest ACUS' assistance in developing similar programs in South Africa. Un- 
der a separate two-year agreement, ACUS has worked closely with USIA in 
Washington to recruit legal and other governmental process experts to serve 
in South Africa. Professionals-in-residence typically serve four to six weeks 
on projects requested by the United States Information Service in Pretoria and 
South African institutions. Over twenty such experts were sent in 1995. This 
work was fully funded by USIA. 



PUBLICATIONS 

Each year, the Conference publishes a range of documents that are based 
on the Conference's research for that year. An annual publication. Recommen- 
dations AND Reports, contains copies of the formal recommendations and state- 
ments and their accompanying reports for that year. The 1993 and the com- 
bined 1994-1995 editions of Recommendations and reports were issued in 
1995. The Conference has also prepared a revised Negotiated Rulemaking 
Sourcebook, with EPA funding support, which was published in September 
1995. A complete list of the Conference's publications, reports, and articles 
that were published in 1994-95 appears as Appendix F, page 115. 
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The Conference's implementation and advisory activities increased sig- 
nificantly in 1994-1995, These activities included educational programs to 
assist federal personnel in using alternative means of dispute resolution (ADR) 
and myriad projects undertaken by the Conference-sponsored interagency ADR 
working groups that began operating in 1993. Most of the Conference's pro- 
fessional staff were involved in the effort to assist federal agencies in carrying 
out their statutory responsibilities under the Administrative Dispute Resolu- 
tion and Negotiated Rulemaking Acts. In addition to agency-specific and gov- 
ernment-wide educational and training activities and the working groups' 
activities, the Conference became active in following up Vice President Gore's 
National Performance Review (NPR) recommendations for improved conflict 
resolution. 



INTERAGENCY WORKING GROUPS 

Many of the Conference's ADR implementation efforts in 1994-95 went 
to supporting and making possible numerous activities by the Conference's 
interagency ADR working groups. The working groups are comprised of vol- 
unteer members from dozens of agencies across the government who come 
together to develop materials, joint projects, and educational programs that 
no single agency would be able to undertake on its own. The working groups' 
products and services have met significant needs of agencies as they develop 
their ADR programs. They are overseen by a Conference-led Interagency 
Coordinating Committee and each one is supported by a Conference staff at- 
torney who acts as liaison to that group. Each working group typically met 
approximately once a month during 1994-95, and supported subgroups that 
met as needed. In late 1994, the groups were reorganized to reflect changing 
needs, as discussed below. Among the groups' 1994-95 accomplishments prior 
to this change were: 

Clearinghouse and Outreach Working Group. This group began to estab- 
lish ADR communication systems, including electronic methods of commu- 
nication designed not only to assist agencies in sharing ADR resources and 
information, but also to develop methods for reaching the general public and 
regulated communities who may be parties to disputes involving the federal 
government. The group developed and began publishing a newsletter, ADR 
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Network, which is being issued three times a year. The group began helping 
the Conference establish an ADR library, which currently has more than 1,000 
titles catalogued on its electronic database. The group has laid the foundation 
for distributing a wide array of ADR-related resources via the Conference- 
sponsored ADR E-mail Pilot Project. 

Equal Employment Opportunity Working Group, This group worked to 
enable agencies to share their experiences on using ADR techniques in re- 
solving equal employment opportunity (EEO) disputes and to help agencies 
develop sound ADR programs for EEO disputes. This group sponsored a 
roundtable in 1994 on using mediation in civil rights cases. The roundtable 
explored the use of alternative dispute resolution activities in the federal EEO 
process. The program was a response to the growing interest among employ- 
ees and managers in many agencies for using mediation to resolve EEO dis- 
putes. It was designed to educate federal government EEO personnel about 
using ADR and to address methods of increasing interaction between agency 
federal dispute resolution specialists appointed under the ADR Act and EEO/ 
civil rights officials. Also in 1994, the group created and distributed a model 
brochure for use by agencies with EEO mediation programs, as well as a 
"Starter Package" that provides extensive materials and practical advice for 
EEO offices wishing to establish new mediation programs in their agencies. 

Implementation Working Group, This group assisted federal agencies in 
very concrete ways to implement the Administrative Dispute Resolution Act 
of 1990. The group developed a system to allow agencies to share the services 
of government employees trained as mediators. This system, which started 
operation in September 1994, will save considerable money and red tape for 
agencies wishing to acquire mediation services in EEO and other disputes. It 
was initiated with a July kick-off program that was attended by nearly 150 
employees from dozens of agencies. Featured speakers included Deputy At- 
torney General Jamie Gorelick, Acting ACUS Chairman Sally Katzen, and 
Postmaster General Marvin Runyon. This mediator-sharing program supple- 
ments the Conference's statutorily-mandated roster of neutrals, a computer- 
ized database drawn mainly from private professionals that has handled hun- 
dreds of requests from agencies since its inception. The group also prepared 
guidance materials on selecting and contracting for neutrals from the private 
sector, and is developing procedural manuals on other aspects of implement- 
ing ADR programs for agencies. 

Lunch Forum Series. The ADR Lunch Forum Series promoted the ex- 
change of ideas and information on a number of ADR subjects of importance 
to all agencies. A meeting on Sources of Neutrals: Is There an Ideal Pool 
featured a panel of private sector and agency individuals with a wide-range of 
experience in this arena. The panel was presented with the aid of a grant from 
the Hewlett Foundation. The meeting drew an audience of 60 people. An- 
other meeting dealt with the issue of how to promote the sharing of ADR 
information among government agencies and specifically discussed the audi- 
ence, quality and frequency of the ADR Network, the only government-wide 
newsletter on ADR issues pertinent to the federal government. In December 
1994, there was a forum for agency personnel that discussed how to improve 
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the Administrative Dispute Resolution Act (the "ADR Act"), which sunsets 
in 1995. A panel of government ADR experts was moderated by James A. 
Jones of the Department of Labor, who also serves as the chair of the Special 
Project Group on the ADR Act Reauthorization. The panel participants and 
an audience of 50 persons exchanged views on agency experience with arbi- 
tration, confidentiality, acquiring the services of neutrals, and the scope and 
impact of the ADR Act. The Special Project Group will be exploring the is- 
sues raised by the group in 1995 and will be working closely with attorneys at 
the Administrative Conference who are preparing the report to Congress on 
the ADR Act and looking toward ADR Act reauthorization. 

Systems Design Working Group, This group focused on helping federal 
entities create dispute resolution systems that will be effective, acceptable to 
potential parties, and appropriate to their contexts. The group uses a func- 
tional, hands-on approach to developing and collecting operational, organi- 
zational, and evaluative methods, processes, and tools. The group advised 
numerous agencies on their new programs and put together a "Dispute Sys- 
tem Design Predesign Organizational Checklist,** which contains advice to 
all agencies on designing ADR processes. This document was republished in 
a national ADR publication, because it is at the forefront of ADR system 
design. The group also completed a handbook addressing ADR operational 
design issues that has proven helpful to agencies as they begin to establish 
mediation and other ADR programs. The Evaluation Subgroup put together a 
compendium of Performance Indicators for ADR Program Evaluation, which 
was also published by a national ADR publication because of its cutting-edge 
nature. 

Training and Education Working Group. This group sought to reduce the 
burden on agencies implementing the Administrative Dispute Resolution and 
Negotiated Rulemaking Acts through creative use and sharing of ADR train- 
ing resources; using experience, training and educational expertise available 
government-wide; and developing and implementing ways for agencies to 
work cooperatively on ADR training and education efforts. The group devel- 
oped a set of training materials and an instructor's manual for use by agencies 
to train staff in mediation skills. These materials were completed and pub- 
lished in August 1994. A subgroup on regional programs assisted an initia- 
tive in Region X involving interagency ADR training and practitioner shar- 
ing under Seattle*s Federal Executive Board. Another subgroup, on ADR in 
procurement disputes, worked closely with the Office of Federal Procurement 
Policy (OFPP) to bring about a pledge to use ADR in government contracting 
disputes, which was signed in May 1994 by procurement officials from over 
two dozen agencies. Greater use of ADR is expected to reduce the cost and 
delay of resolving contract disputes. The subgroup followed up in October 
1994 by co-sponsoring with OFPP a program to educate 250 agency contract- 
ing personnel on specific issues in using ADR. 
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Then-Acting Chairman and OIRA Administrator Sally Katzen, OFPP 
Administrator Steven Kelman, White House Chief of Staff Leon Panelta, 
and Depi4ty Attorney General Jamie Gorelick conversing at the May J 6, 
1994 ADR pledge-signing ceremony at 0MB. 



Working Group Reorganization. In October 1994, the Interagency Coor- 
dinating Committee approved a revision of the working groups' structure. In 
order to reflect changing priorities, three groups' functions were divided among 
several new special project groups with more focused missions. These six 
project groups deal with sharing of neutrals; reauthorization of the ADR Act 
(which otherwise will sunset in late 1995); publishing the ADR Network news- 
letter; developing a lunch forum series and other educational programs; pro- 
moting the use of ADR in government contracting disputes; and expediting 
and simplifying agency acquisition of private neutrals* services. Two working 
groups, Systems Design and EEO, continued as before. 



NATIONAL PERFORMANCE REVIEW AND RELATED 

EFFORTS 

In the National Performance Review's (NPR) September 1993 report "From 
Red Tape to Results: Creating a Government that Works Better & Costs Less," 
the Clinton Administration recommended that "agencies will make greater 
use of negotiated rule making," "agencies will expand their use of alternative 
dispute resolution techniques," and "all agencies should establish alternative 
dispute resolution methods and options for the informal disposition of em- 
ployment disputes." As part of its efforts to implement the NPR recommen- 
dations, the Conference invited the major national dispute resolution organi- 
zations, public and private, to meet to explore ways for them all to work to- 
gether to promote consensus-based resolution of disputes involving the fed- 
eral government. The Conference's initial meeting with major dispute resolu- 
tion groups, which took place in January 1994, was intended to further NPR's 
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call for greater public-private sector cooperation and to develop joint activi- 
ties, involving both public and private parties, that would accelerate agencies' 
abilities to respond to these NPR recommendations. This initiative has led, 
for example, to a major conference in June 1995 on improved ways to prevent 
and resolve contracting disputes. The above mentioned activities with the Of- 
fice of Federal Procurement Policy — the May signing ceremony for top pro- 
curement officials and the October roundtable on using ADR in contract claims 
— also were initiated under NPR auspices. 

Under the auspices of the National Performance Review, the Administra- 
tive Conference worked over the past year with the General Services Admin- 
istration to establish an electronic ADR Forum. The Forum would be open to 
federal agency personnel and interested persons in the private sector. The 
Forum will include up to 24 electronic libraries, and users would be able to 
search for and download documents on various aspects of ADR, including the 
use of ADR in federal contract and EEO disputes, selecting and qualifying 
neutrals, systems design and evaluation, negotiated rulemaking, federal and 
state ADR legislation and rules, and all materials developed by the inter- 
agency ADR working groups. In addition to the libraries, the ADR forum 
permits electronic "conversations" where participants can share information, 
pose questions, and discuss pertinent ADR issues. The ADR e-mail pilot con- 
tinued through most of 1995 but could not be fully implemented due to the 
lack of funds. 

During 1994-95, the Conference also began exploring the establishment 
of electronic "regulatory negotiation" as part of demonstrating its NPR E- 
mail pilot program. In this project, one federal agency would demonstrate 
"on-line" regulatory development, incorporating various proposals made dur- 
ing the National Performance Review. 

The Conference has also supported NPR efforts to help agencies use ne- 
gotiated rulemaking and other approaches to consensus-building. In 1995, 
the Conference organized a "reg-neg resource team" to assist agencies in us- 
ing that procedure. The Conference also prepared written materials for use by 
NPR staff. 



ASSISTANCE AND ADVICE TO AGENCIES 

Another area of increased activity in 1994-95 was assisting other agen- 
cies to create and put in place new programs in particular sectors, such as 
EEO disputes. Also, interagency transfers accompanying this assistance will 
supplement appropriated funds to permit other critical activities to continue. 
In addition to the extensive work with the Internal Revenue Service (IRS), 
Department of Transportation (DOT), and National Mediation Board (NMB) 
described below, the Conference explored avenues to help several other line 
agencies develop successful experience with the aid of our staff's expertise. 

ACUS staff worked closely with the DOT's Office of Civil Rights and the 
Federal Aviation Administration (FAA) to design and commence operation of 
a pilot EEO mediation project that began settling disputes in August 1994. 
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Conference staff is now working with the Office of Appeals at the IRS to 
institute a new mediation program to resolve certain large taxpayer disputes 
efficiently, and also with the NMB to improve management of its mediators' 
activities and performance. The Administrative Conference also sponsored 
and organized a training program for 60 administrative law judges at the 
National Labor Relations Board to help them implement their new settlement 
judge procedure. 

The Department of Transportation's Office of Civil Rights asked the Ad- 
ministrative Conference to develop a pilot mediation program for use in its 
EEO cases. Under an interagency agreement, several senior ACUS staffers 
undertook the project. They spent several weeks consulting with a wide vari- 
ety of people who would be affected by the pilot program, including agency 
managers, representatives of various employee groups and individual employ- 
ees, and personnel in the Office of Civil Rights, after which they prepared a 
draft design and sought comments. The comments were used in preparing the 
final design. The pilot program, which involves the Federal Aviation 
Administration's Washington headquarters, allows employees who believe that 
they have an EEO claim, but who have not yet filed a formal complaint, to 
have the dispute mediated. The FAA leadership agreed to participate in me- 
diation in all cases in which an employee requested it, and the mediator pool 
consisted of DOT employees from across the Department who were specially 
trained in mediation by the Federal Mediation and Conciliation Service. 

The Conference also made a series of recommendations on where within 
DOT the pilot should take place, prepared a design for the pilot program, 
provided information brochures and forms, and offered several educational 
programs for users and EEO counselors to familiarize them with the pilot. 
The Conference's report describing the design for the pilot program and dis- 
cussing the underlying issues is available from the Conference. 

A senior staff member provided assistance and advice to the Internal Rev- 
enue Service's National Office of Appeals on ADR issues under an inter- 
agency agreement. The National Office of Appeals has undertaken a number 
of programs aimed at improving the dispute resolution processes for compli- 
cated tax disputes. Among the types of ADR that they have been considering 
is mediation. The ACUS staffer has spoken at meetings of IRS executives, 
helped design a pilot program, and has provided assistance in developing a 
way to evaluate the program's success. 

An ACUS staffer served as an advisor to the Dispute Resolution Board 
Evaluation Team at the Department of Agriculture (USD A). She provided 
guidance to the team on aspects of program evaluation as it relates to ADR 
programs. The team evaluated USDA's use of a dispute resolution board sys- 
tem in EEO disputes. 

Several ACUS staff members participated as faculty in a variety of educa- 
tional programs. These included the Legal Education Institute, the Civil Divi- 
sion of the Department of Justice, and the Office of Personnel Management's 
Management Development Center courses on alternative dispute resolution, 
as well as specific programs for nearly a dozen departments and agencies. 
Among the topics they have addressed include a basic introduction to ADR 
and the ADR Act, negotiated rulemaking, and selecting and hiring neutrals. 
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Under an interagency agreement, the Administrative Conference is evalu- 
ating the negotiated rulemaking program at the Environmental Protection 
Agency. Consultants from the American University School of Public Affairs, 
including its dean, have gathered extensive data seeking to compare the effec- 
tiveness of reg-neg and more conventional rulemaking processes. The first 
phase of the study was published in September, 1995.. 

During 1994-95, Conference staff advised several agencies on specific 
issues relating to use of negotiated rulemaking. The Conference conducted 
training sessions for two negotiating committees established by the Federal 
Communications Commission. A senior staff member of the Conference par- 
ticipated in the initial facilitation of a reg-neg conducted jointly by Interior 
and HHS under the Indian Self-Determination Contract Reform Act of 1994. 
In 1995, the Conference published a revised edition of the Negotiated 
Rulemaking Sourcebook, a guidebook for agencies using or considering the 
reg-neg process. 
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During fiscal years 1994 and 1995, the Conference's appropriation 
was $1,800,000 for each year. 

Dollar Amounts 

1994 appropriation $ 1,800,000 

1995 appropriation $ 1,800,000 

Appropriation Language 

For necessary expenses of the Administrative Conference of the 
United States, established by the Administrative Conference Act, as 
amended (5 U.S.C. §§ 591 et seq.), including not to exceed $1,000 for 
official reception and representation expenses; [$1,800,000] $1,800,000 . 

Programmatic Application of Funds (in thousands of dollars) 





1994 


1995 


General Administration 


$ 390 


$ 539 


Personnel Compensation 






and Benefits 


1,300 


1J70 


Formal Recommendations 


69 





(research, reports) 






Implementation and Advisory 


15 


4 


(agency assistance) 






Clearinghouse 


26 


43 


(information interchange) 







Budget Authority 


1,800 


1,800 


Rescissions (FY1995 only) 




-5 


Outlays 


1,588 


1,795 


Reimbursable Program 






Obligation Authority 


$ 127 


801 


Outlays 


127 


678 


Totals: Direct and Reimbursable Programs 




Obligation Authority 


1,927 


2,596 


Outlays 


1,715 


2,473 



Personnel Resources - FTEs: 18 18 
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National Conference of Administrative Law Judges) 1984-85. Liaison Representative 
(ABA NCALJ) 1990-1994. Committee on Judicial Review. 

Malcolm S. Mason, Esquire, Washington, DC. Government Member (OEO) 1968- 
73, (HEW) 1973-79. Senior Fellow since 1984. Consultant on; handbook for drafting 
federal grant statutes (1985-89). Committee on Administration. 

J. Virgil Mattingly, Jr., General Counsel, Federal Reserve System, Washington, 
DC. Government Member since 1989. Committee on Judicial Review. 

Randolph J. May, partner at Sutherland, Asbill & Brennan. Appointed a Public 
Member on March 4, 1994. Committee on Judicial Review; Special Committee to 
Review the Government in the Sunshine Act. 

Susan D. McCluskey, Chief Counsel, Federal Labor Relations Authority, Washing- 
ton, DC. Liaison Representative since 1992. Committee on Adjudication. 

Parlen L. McKenna, Designated as Liaison Representative for the National Con- 
ference of Administrative Law Judges. Served as Liaison Representative from Febru- 
ary to September 1994. Committee on Judicial Review. 
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Stephen A, McLaughlin, Acting Director for Administration, U.S. International 
Trade Commission, Washington, DC. Designated a Government Member on March 
20, 1995. Committee on Adjudication. 

L. Ralph Mecham, Director, Administrative Office of the U.S. Courts, Washing- 
ton, DC. Liaison Representative since 1985. Committee on Adjudication. 

Susan R. Meisinger, Vice President, Government and Public Affairs, Society of 
Human Resource Management. Appointed a Public Member on April 4, 1995. Com- 
mittee on Regulation. 

Theodore "Tony'* A. Miles, General Counsel for National Public Radio. Public 
Member 1994-1995. Committee on Adjudication. 

James C. Miller III, Ph.D., Distinguished Fellow, Citizens for a Sound Economy, 
Washington, DC. Council Member 1981-88 (Vice Chairman 1987-88). Appointed a 
Senior Fellow in 1995. Public Member 1988-1995. Committee on Regulation. 

Judith A. Miller, Esquire, General Counsel, Department of Defense. Appointed a 
Government Member on October 12, 1994. Committee on Administration. 

Emma Monroig, Solicitor, U.S. Commission on Civil Rights, Washington, DC. 
Government Member 1990-1995. Committee on Administration. 

Joseph A. Morris, Esquire, Partner in the law firm of Morris, Rathnau & Dc La 
Rosa, Chicago, IL. Government Member (0PM) 1981-85. Liaison Represcnlalive 
(USIA) 1986. Special Counsel 1987-88. Public Member since 1988. Committee on 
Governmental Processes. 

Alan B. Morrison, Esquire, Director, Public Citizen Litigation Group, Washing- 
ton, DC. Public Member 1980-89. Senior Fellow since 1989. Committee on Adjudica- 
tion; Special Committee to Review the Government in the Sunshine Act. 

Marvin H. Morse, Administrative Law Judge, Office of the Chief Administrative 
Hearing Officer, Department of Justice, Falls Church, VA. Government Member (OPM) 
1980-82, (SBA) 1982-84. Liaison Representative (ABA National Conference of Ad- 
ministrative Law Judges) 1985-87; (Federal Bar Association) since 1988. Committee 
on Adjudication. 

Betty Southard Murphy, Esquire, Partner in the law firm of Baker & Hosletler, 
Washington, DC. Council Member 1976-79. Public Member 1991-1994. Committee 
on Administration. 

Robert P. Murphy, Acting General Counsel, General Accounting OlTice. Desig- 
nated a Liaison Member on February 15, 1994. Committee on Administration. 

Ilene H. Nagel, Commissioner, U.S. Sentencing Commission, Washington, DC. 
Liaison Representative 1992-1994. Committee on Judicial Review. 

William R. Neale, Esquire, Partner in the law firm Krieg De Vault Alexander & 
Capehart, Indianapolis, IN. Council Member 1992-1995. Committee on Regulation. 

Jean C. Nelson, General Counsel, Environmental Protection Agency. Government 
Member 1994-1995. Committee on Regulation. 

Lavirrence M. Noble, General Counsel, Federal Election Commission, Washing- 
ton, DC. Government Member since 1988. Committee on Judicial Review. 

Jean Noonan, General Counsel, Farm Credit Administration, Washington, DC. Li- 
aison Representative since 1991. Committee on Rulemaking. 

William J. Olmstcad, Associate General Counsel, Nuclear Regulatory Commis- 
sion. Appointed a Government Member on April 4, 1994. Executive Director of the 
Administrative Conference from 1988 to 1993. Committee on Rulemaking. 

Owen Olpin, Esquire, Member of the law firm of O'Melveny & Myers, Los Ange- 
les, CA. Public Member 1972-82. Senior Fellow since 1982. Committee on Regula- 
tion. 

> Theodore B. Olson, Esquire, Member of the law firm of Gibson, Dunn & Crutcher, 
Washington, DC. Public Member 1990-1994. Committee on Administration. 
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Marian P. Opala, Justice, Supreme Court of Oklahoma, Oklahoma City, OK. Pub- 
lic Member since 1993. Committee on Judicial Review. 

Max D. Paglin, Esquire, Washington, DC. Government Member (FCC) 1968-72, 
(AEC) 1972-74, (NRC) 1974-75. Consultant on: implementation of ACUS recommen- 
dations (1975-76); natural gas shortages (Statement 5-1976); management seminars 
for agency officials (1976); agency procedural review (1977). Public Member 1978- 
82. Senior Fellow since 1982. Committee on Judicial Review. 

Thomas Panebianco, Acting Deputy General Counsel, Federal Maritime Commis- 
sion, Washington, DC. Government Member since 1993. Committee on Rulemaking. 

Phillip D. Parker, Deputy General Counsel for Legal Policy, Securities & Ex- 
change Commission, Washington, DC. Government Member since 1993. Committee 
on Governmental Processes. 

William C. Parler, General Counsel, Nuclear Regulatory Commission, Washing- 
ton, DC. Government Member 1987-1994. Committee on Rulemaking. 

Sallyanne Payton, Professor of Law, University of Michigan School of Law, Ann 
Arbor, MI. Public Member 1980-88. Special Consultant to the President's Task Force 
on Health Care Reform (1993). Senior Fellow since 1988. Committee on Rulemaking. 

S. Jay Plager, Judge, U.S. Court of Appeals for the Federal Circuit, Washington, 
DC. Government Member (0MB) 1988-89. Special Counsel 1989-91. Liaison Repre- 
sentative since 1991. Committee on Regulation. 

John D. Podesta, Assistant to the President and Staff Secretary, The White House, 
Washington, DC. Council Member 1993-1995. 

Margaret Jane Porter, Chief Counsel, Food and Drug Administration, Depart- 
ment of Health and Human Services, Rockville, MD. Government Member since 1992. 
Committee on Rulemaking. 

Stephen D. Potts, Esquire, Director, Office of Government Ethics, Washington, 
DC. Government Member since 1991. Committee on Adjudication. 

William T. Quillen, Esquire, Distinguished Professor of Law, Widener University, 
Wilmington, DE. Public Member 1982-86 and 1991-1994. Special Counsel 1986-91. 
Committee on Adjudication. 

Jack Quinn, Deputy Chief of Staff and Counsel to the Vice President, Washington, 
DC. Council member 1993-1995. Formerly served as Liaison Representative (Office 
of the Vice President) from April - November 1993. Committee on Regulation. 

Harriet S. Rabb, General Counsel, Department of Health and Human Services. 
Government Member since 1993. Committee on Regulation. 

Jaime Ram6n, Attorney, Dallas, TX. Appointed a Public Member on January 13, 
1995. Government Member 1990-1992. Committee on Governmental Processes. 

James F. Rill, Esquire, Partner in the law firm of Collier, Shannon, Rill & Scott, 
Washington, DC. Public Member 1992-1994. Committee on Adjudication. 

Reuben B. Robertson III, Esquire, Member of the law firm of Ingersoll & Bloch, 
Chartered, Washington, DC. Chairman of the Administrative Conference of the United 
States 1980-81. Senior Fellow since 1982. Committee on Adjudication (Vice Chair- 
man). 

Thomasina V. Rogers, Chairman of the Administrative Conference of the United 
States. Appointed by President Clinton on September 29, 1994. Ms. Rogers had ear- 
lier been confirmed by the Senate on September 28, 1994. She assumed office on 
October 4, 1994. 

Jonathan Rose, Associate Dean and Professor, College of Law, Arizona State Uni- 
versity, Tempe, AZ. Consultant on: nonlegal representation before federal agencies 
(1982-84). Public Member since 1989. Committee on Regulation. 
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Victor G. Rosenblum, Professor of Law, Northwestern University School of Law, 
Chicago, EL. Consultant on: citizen complaints (1971); ALJ study (1974-76); evalua- 
tion of ALJ performance (1979-85). Public Member 1982-90. Senior Fellow since 
1990. Committee on Administration. 

John C. Rother, Director, Legislative and Public Affairs, American Association of 
Retired Persons, Washington, DC. Appointed a Public Member on January 13, 1995. 
Committee on Rulemaking. 

Eric A. Rubel, General Counsel, Consumer Product Safety Commission. Appointed 
a Government Member in March 1994. Committee on Governmental Processes. 

Harold L. Russell, Esquire, Member of the law firm of Smith, Gambrell & Russell, 
Atlanta, GA. Council Member 1968-76. Senior Fellow since 1983. Committee on 
Judicial Review. 

Miguel A. Sapp, Acting Solicitor, U.S. Commission on Civil Rights. Designated a 
Government Member on June 14, 1995. Committee on Administration. 

Antonin Scalia, Associate Justice, United States Supreme Court, Washington, DC. 
Chairman of the Administrative Conference of the United States 1972-74. Public Mem- 
ber 1978-82. Senior Fellow since 1982. 

William W, Schwarzer, Director, Federal Judicial Center, Washington, DC. Liai- 
son Representative 1992-1995. Committee on Judicial Review. 

Peter M. Shane, Dean, University of Pittsburgh School of Law, Pittsburgh, PA. 
Appointed a Public Member on January 13, 1995. Committee on Rulemaking. 

Emily S. Sheketoff, Deputy Assistant Secretary, Occupational Safety and Health 
Administration, Department of Labor, Washington, DC. Designated a Government 
Member on July 7, 1995. Committee on Regulation. 

R. Gaull Silberman, Vice Chairman, Equal Employment Opportunity Commis- 
sion, Washington, DC. Government Member 1988-1995. Committee on Regulation. 

Donald J. Simon, Partner in the firm of Sonosky, Chambers, Sachse & Endreson. 
Public Member 1994-1995. Committee on Administration. 

Daniel L. Skoler, Associate Commissioner, Social Security Administration, Falls 
Church, \A. Government Member 1991-1995. Committee on Adjudication. 

Theodore Sky, Senior Counsel, Department of Education, Washington, DC. Gov- 
ernment Member since 1991. Committee on Administration. 

Loren A. Smith, Chief Judge, United States Court of Federal Claims, Washington, 
DC. Chairman of the Administrative Conference of the United States 1981-85. Senior 
Fellow since 1985. Committee on Judicial Review. 

Otis Smith, Esquire, Member of the law firm of Lewis, White & Clay, Detroit, MI. 
Public Member 1972-1978. Council Member 1978-1988. Senior Fellow 1988-1994. 
Committee on Judicial Review. Died in 1994. 

Marianne K. Smythe, Partner in the law firm of Wilmer, Cutler & Pickering in 
Washington, DC. Appointed a Public Member in March 1994. Committee on Govern- 
mental Processes; Special Committee to Review the Government in the Sunshine Act. 

Girardeau A. Spann, Professor of Law, Georgetown University Law Center. Ap- 
pointed a Public Member in March 1994. Committee on Judicial Review. 

Stanley Sporkin, Judge, United States District Court for the District of Columbia, 
Washington, DC. Liaison Representative (CIA) 1982-85. Special Counsel 1986-1994. 
Committee on Rulemaking. 

John T. Spotila, General Counsel, Small Business Administration, Washington, 
DC. Government Member since 1993. Committee on Regulation. 

Stuart J. Stein, Esquire, Garden City, NY. Public Member 1990-1994. Committee 
on Adjudication. 

James M. Stephens, Member, National Labor Relations Board, Washington, DC. 
Government Member since 1989. Committee on Rulemaking. 
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Peter L. Strauss, Professor of Law, Columbia University School of Law, New York, 
NY. Consultant on: mining claims on public lands (Recommendation 74-3); impact of 
judicial review on rulemaking (1977-78); disqualification of decisional officials (Rec- 
ommendation 80-4). Government Member 1976-77. Public Member 1982-91. Senior 
Fellow since 1991. Committee on Judicial Review. 

Eugene R. Sullivan, Chief Judge, U.S. Court of Military Appeals. Liaison Repre- 
sentative since 1990. Committee on Governmental Processes. 

Thomas M. Susman» Esquire, Member of the law firm of Ropes & Gray, Washing- 
ton, DC. Public Member 1980-89. Senior Fellow since 1989. Committee on Govern- 
mental Processes. 

Jerry G. Thorn, General Counsel, Consumer Product Safety Commission, Bethesda, 
MD. Government Member 1992-1994. Committee on Governmental Processes. 

Phillip N. Truluck, Executive Vice President, The Heritage Foundation, Washing- 
ton, DC. Public Member 1986-1994. Committee on Regulation. 

Michael M. Uhlmann, Esquire, Member of the law firm Pepper Hamilton & Scheetz, 
Washington, DC. Liaison Representative (Executive Office of the President) 1982-84. 
Public Member 1991-1994. Committee on Governmental Processes. 

Paul A. Vander Myde, Vice President for Corporate Affairs, VSE Corporation, 
Alexandria, VA. Council member 1992-1995. Served as Vice Chairman of the Admin- 
istrative Conference in 1993. Committee on Governmental Processes. 

Paul R. Verkuil, Esquire, Professor, University of Pennsylvania School of Law. 
Formerly President, College of William and Mary, Williamsburg, VA. Consultant on: 
pre-enforcement judicial review of rules (Recommendation 74-4); informal adjudica- 
tion (1975-76); intergovernmental communications in informal rulemaking (Recom- 
mendation 80-6); Regulatory Flexibility Act (1981); judicial review of rules in en- 
forcement proceedings (Recommendation 82-7); immigration adjudications (1983-84); 
co-consultant on the federal administrative judiciary (Recommendation 92-7). Public 
Member 1982-91. Senior Fellow since 1991. Committee on Rulemaking. 

David C. Vladeck, Esquire, Public Citizen Litigation Group, Washington, DC. Public 
Member since 1990. Committee on Regulation. 

Michael B. Wallace, Esquire, Member of the law firm of Phelps Dunbar, Jackson, 
MS. Public Member 1984-1986 and 1987-1994. Committee on Rulemaking. 

Edward W. Warren, Partner, Kirkland & Ellis, Washington, DC. Appointed a Public 
Member on January 13, 1995. Committee on Rulemaking. 

William H. Webster, Esquire, Member of the law firm of Milbank, Tweed, Hadley 
& McCloy, Washington, DC. Public Member 1991-1994. Committee on Judicial Re- 
view. 

Edward L. Weidenfeld, Esquire, Member of the law firm of Weidenfeld & Rooney, 
Washington, DC. Council Member 1981-92. Committee on Regulation. Senior Fellow 
since 1992. Committee on Governmental Processes. 

George L. Weidenfeller, Deputy General Counsel (Operations), Department of 
Plousing and Urban Development, Washington, DC. Government Member since 1993. 
Committee on Governmental Processes. 

Harriett M. Wieder, Former Supervisor, Orange County Board of Supervisors, 
Orange County, CA. Appointed a Council Member on July 19, 1995. 

Stuart E. Weisberg, Chairman, Occupational Safety and Health Review Commis- 
sion. Designated a Government Member in July 1994. Committee on Judicial Review. 

Jonathan A. Weiss, Esquire, Director, Legal Services for the Elderly Poor, New 
York, NY. Public Member since 1987-1994. Committee on Adjudication. 

James E. Wesner, General Counsel, University of Cincinnati, Cincinnati, OH. Public 
Member 1974-82. Senior Fellow since 1982. Committee on Adjudication. 

Mary Beth West, Assistant Legal Adviser, Department of State, Washington, DC. 
Designated a Government Member on April 3, 1995. Committee on Judicial Review. 
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Michael White, Senior Counsel to the Director, Office of the Federal Register, 
National Archives and Records Administration, Washington, DC. Appointed a Liai- 
son Member on April 25, 1995. Committee on Rulemaking. 

Richard E. Wiley, Esquire, Senior Partner in the law firm of Wiley, Rein & Field- 
ing, Washington, DC. Council Member 1973-77. Public Member 1979-84. Senior Fel- 
low since 1984. Committee on Governmental Processes. 

Henry N. Williams, General Counsel, Selective Service System, Washington, DC. 
Government Member 1971-75. Liaison Representative since 1975. Committee on Ad- 
judication. 

Paul E. Williams, Chairman, Armed Services Board of Contract Appeals, Depart- 
ment of Defense, Falls Church, VA. Government Member (designated BCA judge) 
since 1988. Committee on Administration. 

Stephen E Williams, Judge, U.S. Court of Appeals for the District of Columbia 
Circuit, Washington, DC. Liaison Representative (Judicial Conference of the U.S.) 
since 1990. Committee on Judicial Review. 

Richard S. Williamson, Esquire, Partner in the law firm of Mayer, Brown & Piatt, 
Chicago, IL. Council Member 1981-83 (Vice Chairman). Public Member 1989-1994. 
Committee on Judicial Review. 

Jay Witkin, Deputy General Counsel, Commodity Futures Trading Commission. 
Government Member since 1995. Committee on Adjudication. 

Frank M. Wozencraft, Esquire, retired from the law firm of Baker & Botts, Hous- 
ton, TX. Council Member (Vice Chair) 1968-1971. Public Member 1975-1980. Se- 
nior Fellow 1982-1994. Committee on Regulation. Died in 1994. 

Gerald H. Yamada, Acting General Counsel, Environmental Protection Agency, 
Washington, DC. Government member 1989-90 and 1993-1994. Committee on Regu- 
lation. 

Ronnie A. Yoder, Administrative Law Judge, Department of Transportation. Des- 
ignated on November 30, 1994 as Liaison Representative for the ABA National Con- 
ference of Administrative Law Judges. Committee on Judicial Review. 

David C. Zeigler, Acting Assistant Secretary, Occupational Safety and Health Ad- 
ministration, Department of Labor, Washington, DC. Government Member 1993-1995. 
Committee on Regulation. 

Seth D. Zinman, Senior Attorney Adviser, Department of Labor, Washington, DC. 
Government Member since 1981. Committee on Judicial Review. 




Senior Fellow Max Paglin and Government Member A Ian Heifeiz, Chief A dminish'ative 
Law Judge, Department of Housing and Urban Development, at the June 1 994 Plenary} 
reception. 
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RESEARCH CONSULTANTS 



Michael Asimow, Professor, UCLA School of Law, Los Angeles, CA. Consultant 
on: agency advice to the public (1972-73); IRS civil penalties (Recommendation 75- 
7); interpretive rulemaking (Recommendation 76-5); separation of functions (1980- 
81); interim-final rulemaking (Recommendation 95-4). 

George A. Hermann, Professor, Columbia University School of Law, New York, 
NY. Public member of the Administrative Conference (1986-89). Consultant on: ad- 
ministrative handling of federal tort claims (Recommendation 84-7); U.S. agency par- 
ticipation in foreign regulation (Recommendation 91-1); coordination of U. S. and 
European Community regulation. 

Phyllis Bernard, Associate Professor, Oklahoma City University School of Law, 
Oklahoma City, OK. Consultant on: hospital reimbursement dispute resolution by 
HHS. 

Thomas E. Baker, Professor, Texas Tech University School of Law, Lubbock, TX. 
Consultant on: clarification of judicial jurisdiction over money claims against the U. S. 
government. 

Yvette M. Barksdale, Assistant Professor, John Marshall Law School, Chicago, IL. 
Consultant on: use of waivers and exceptions for regulatory flexibility (with Professor 
Luneburg). 

Frank S. Bloch, Professor, Vanderbilt University School of Law, Nashville, IN. 
Consultant on: use of medically trained deciders in disability cases (Recommendation 
89-10); SSA disability appeals process (Recommendation 90-4); comparative study of 
disability claim processing and appeals in other countries. 

Stephen P. Croley, Assistant Professor, University of Michigan Law School, Ann 
Arbor, MI. Consultant on: review of Federal Advisory Committee Act. 

Johnnie Daniel, Associate Professor of Sociology and Anthropology, Howard Uni- 
versity, Washington, DC. Consultant on: evaluation of mediation program at the 
United States District Court for the District of Columbia. 

Neal E. Devins, Professor, College of William and Mary, Marshall-Wythe School 
of Law, Williamsburg, VA. Consultant on: Department of Justice supervision of agency 
litigation. 

Howard N. Fenton III, Professor, Ohio Northern University, Pettit College of Law, 
Ada, OH. Consuhant on: export control proceedings (Recommendation 91-2); for- 
eign trade zone procedures. 

William R Funk, Professor, Lewis and Clark Northwestern School of Law, Port- 
land, OR. Consultant on: the Paperwork Reduction Act (1985-86); non-APA hearing 
procedures for civil money penalties (Recommendation 93-1); review of Federal Ad- 
visory Committee Act (with Professor Croley). 

Mark H. Gninewald, Associate Dean and Professor, Washington and Lee Univer- 
sity School of Law, Lexington, VA. Consultant on: resolution of FOIA disputes (state- 
ment 12 — 1987); NLRB rulemaking (Recommendation 91-5); FOIA and settlement 
documents (Recommendation 95-6). 

Michael P. Healy, Associate Professor, University of Kentucky College of Law, 
Lexington, KY. Consultant on: judicial review of Superfund disputes. 

Ann C. Hodges, Associate Professor, University of Richmond, TC. Williams School 
of Law, Richmond, VA. Consultant on: implementation of the Americans with Disabili- 
ties Act (Recommendation 95-7). 

Cornelius Kerwin, Dean, School of Public Affairs, The American University, Wash- 
ington, DC. Consultant on: evaluation of EPA's negotiated rulemaking program (with 
Professor Langbein). 
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Eleanor D, Kinney, Professor and Director of Center for Law and Health, Indiana 
University School of Law, Indianapolis, IN. Consultant on: Medicare Appeals (Rec- 
ommendation 86-5); national coverage determinations under Medicare (Recommen- 
dation 87-8); rulemaking in the Medicaid Program (Recommendation 90-8); appeals 
under national health care reform and Medicare Part B. 

Daniel Koch, Esq. Doyle and Bachman, Washington, DC. Consultant on: choice of 
forum in government contract litigation (with Professor Kovacic) (Recommendation 
95-5). 

William E. Kovacic, Professor, George Mason University School of Law, Arling- 
ton, VA. Consultant on: choice of forum in government contract litigation (with Daniel 
Koch) (Recommendation 95-5). 

William P. Kratzlce, Professor, Memphis State University, Cecil C. Humphreys 
School of Law, Memphis, TN. Consultant on: Federal Tort Claims Act. 

Harold J. Krent, Associate Professor, Chicago-Kent College of Law, Chicago, IL. 
Consultant on: the Equal Access to Justice Act (Recommendation 92-5); procedures 
for the sale and distribution of government assets (with Professor Zeppos). 

Laura L Langbein, Professor, School of Public Affairs, The American University, 
Washington, DC. Consultant on: evaluation of EPA*s negotiated rulemaking program 
(with Dean Kerwin). 

Lisa G. Lerman, Associate Professor of Law, Catholic University of America School 
of Law, Washington, DC. Consultant on: pro bono activity by government lawyers. 

Arnold H. Leibowitz, Esquire, Law offices, Washington, DC. Consultant on: im- 
migration reforms in developed countries (1986); reform of asset forfeiture procedures 
(Recommendation 94-2). 

Ronald M. Levin, Professor, Washington University School of Law, St. Louis, MO. 
Consultant on: judicial review and the Bumpers amendment (Recommendation 79-6); 
direct final rulemaking (Recommendation 95-4). 

William V. Luneburg,. Professor, University of Pittsburgh School of Law, Pitts- 
burgh, PA. Consultant on: petitions for rulemaking (Recommendation 86-6); agency 
use of private attorneys (Recommendation 87-3); the federal employee grievance and 
personnel appeals process (Statement 15-1989); formula grant compliance procedures 
of the Office of Juvenile Justice and Delinquency Prevention (Recommendation 92-8); 
use of waivers and exceptions for regulatory flexibility (with Professor Barksdale). 

Myles V. Lynk, Scholar in residence, George Washington University National Cen- 
ter, Washington, DC. Consultant on: agency use of no-action letters and letter rulings. 

Errol Meidinger, Professor, State University of New York at Buffalo School of 
Law, Buffalo, NY. Consultant on: citizen suits under federal environmental laws (Rec- 
ommendation 85-3); division of roles in federal/state regulatory programs. 

Douglas C. Michael, Associate Professor, University of Kentucky College of Law, 
Lexington, KY. Consultant on: audited self regulation (Recommendation 94-1); coop- 
erative implementation of federal regulations. 

Henry H. Perritt, Jr., Professor, Villanova University School of Law, Villanova, 
PA. Consultant on: experience with negotiated rulemaking (Recommendation 85-5); 
federal agency use of computers in acquiring and releasing information (Recommen- 
dation 88-10); electronic technologies and federal archival practices, (Recommenda- 
tion 90-5); adjudication of civil penalties under the Federal Aviation Act (Recommen- 
dation 91-8); electronic docketing procedures. 

Arnold Rochvarg, Professor, University of Baltimore School of Law, Baltimore, 
MD. Consultant on: naturalization procedures. 

Roy A. Schotland, Professor, Georgetown University Law Center, Washington, DC. 
Consultant on: Exemption 8 in FOIA pertaining to bank regulatory reports (Recom- 
mendation 95-1). 



51 



Brian D. Shannon, Associate Professor, Texas Tech University School of Law, 
Lubbock, TX. Consultant on: debarment and suspension procedures (Recommenda- 
tion 95-2). 

Sidney A. Shapiro, Professor, University of Kansas School of Law, Lawrence, KS. 
Consultant on: hearing procedures for the resolution of scientific issues (Statement 
11-1985); OSHA rulemaking (Recommendations 87-1 and 87-11); federal regulation 
of biotechnology (Recommendation 89-7); noise control regulation (Recommendation 
92-6); agency review of existing regulations (Recommendation 95-3). 

Carl W. Tobias, Professor, University of Montana School of Law, Missal, MT. 
Consultant on: Rule 11-type sanctions in administrative proceedings. 

Katherine L. Vaughns, Associate Professor, University of Maryland School of Law, 
Baltimore, MD. Consultant on: INS procedures for work authorizations. 

Marley Weiss, Associate Professor, University of Maryland School of Law, Balti- 
more, MD., Consultant on: regulations on federal employee participation in judicial 
or administrative proceedings. 

Julia Wondolleck, Adjunct Professor, School of Natural Resources, University of 
Michigan, Ann Arbor, MI. Consultant on: Conflict management under the Endan- 
gered Species Act (with Professor Yaffee). 

Steven L. Yaffee, Professor, School of Natural Resources, University of Michigan, 
Ann Arbor, MT. Consultant on: Conflict management under the Endangered Species 
Act (with Professor Wondolleck). 

Nicholas S. Zeppos, Professor, Vanderbilt University School of Law, Nashville, 
TN. Consultant on: procedures for the sale and distribution of government assets 
(with Professor Krent). 
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Acting Chairman 



Thomasina V. Rogers' 
Sally Katzen" 



Special Assistant to the Chairman Penny K. Pickett 
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The Administrative Conference of the United States is a membership or- 
ganization consisting of three related bodies: the Office of the Chairman, the 
Council and the Assembly. The Council consists of the Chairman and ten 
other Presidentially-appointed members. The Assembly of the Administrative 
Conference is the total number of members meeting in plenary session. Ple- 
nary sessions are generally held twice a year, once in the summer and then 
again in the winter. 

The Administrative Conference examines current issues in administra- 
tive law and regulatory procedure in order to recommend ways of making the 
process more efficient and less costly. The Conference researches these issues 
and prepares reports for one of its six standing committees. The committees 
review the reports and decide whether to propose any recommendations for 
Assembly consideration. The Assembly makes the ultimate determination of 
deciding which recommendations are to be adopted. 

The bylaws and statute governing the organization and operation of the 
Conference appear in Appendices G and H, respectively. 



THE OFFICE OF THE CHAHIMAN 

On September 29, 1994, President Clinton appointed Thomasina V Rogers 
to be the ninth Chairman of the Administrative Conference of the United 
States. She assumed office on October 4, 1994. 

The Chairman of the Administrative Conference is the chief executive of 
the Conference and its only compensated member. Appointed by the Presi- 
dent, with the advice and consent of the Senate, the Chairman serves for a 
term of five years but may continue to serve until a successor is appointed and 
confirmed. Sally Katzen, who was named by President Clinton as Vice Chair- 
man, served as Acting Chairman until October 4, 1994. 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference for two-year terms. The Chairman presides at 
plenary sessions of the Assembly and at Council meetings, and is the official 
spokesperson for the Conference in relations with the President, the Con- 
gress, the judiciary, the agencies, and the public. The Chairman has authority 
to investigate matters within the Conference's purview, identified by indi- 
viduals inside and outside government, and to designate subjects for Confer- 
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ence recommendations. The Chairman is served by a small permanent career 
staff who furnish administrative and research support to the Assembly and 
committees of the Conference, provide guidance and assistance to research 
consultants, and help the Chairman in securing implementation of recom- 
mendations and in providing advice and assistance to agencies and to con- 
gressional committees. 



THE COUNCIL 

The Council consists of the Chairman and ten other members, who are 
appointed by the President for three-year terms, not more than one-half of 
whom may be employees of federal agencies. The Council performs functions 
similar to those of a corporate board of directors. It calls plenary sessions of 
the Conference membership and fixes their agendas, authorizes subjects for 
study, receives and considers reports and recommendations before they are 
considered by the Assembly, and exercises general budgetary and policy su- 
pervision. 

In 1994-95, President Clinton appointed five new members to the Coun- 
cil. In 1994, the President appointed William B. Gould IV, Chairman of the 
National Labor Relations Board, and Ginger E. Lew, who serves as the Gen- 
eral Counsel for the Department of Commerce. Kumiki Gibson, Counsel to 
the Vice President, Harriett Wieder, former Supervisor, Orange County Board 
of Supervisors, and Ember Reichgott Junge, Assistant Majority Leader of the 
Minnesota State Senate were appointed in 1995. As of September 30, 1995, 
there were nine Council members, including the Chairman. 



THE ASSEMBLY 

Structure of the Assembly 

The members of the Conference, when meeting in plenary session, con- 
stitute the Assembly of the Conference. The number of members, by statute, 
may not be fewer than 75 nor more than 101. As of September 30, 1995, the 
Conference had eighty-three members. In addition to the Council, members 
fall into four groups: (i) agency representatives designated by statute; (ii) 
representatives of agencies designated by the President; (iii) additional repre- 
sentatives of agencies designated by the Council; and (iv) public members 
appointed by the Chairman with the approval of the Council. In addition, a 
number of individuals serve in a nonvoting status as liaison representatives, 
senior fellows, or special counsels. 
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Statutory Members 

The Administrative Conference Act confers membership upon the chair- 
man of each independent regulatory board or commission or a person desig- 
nated by the agency (5 U.S.C. §593(b)(2)). The boards and commissions hav- 
ing statutory membership are: 

Commodity Futures Trading Commission 
Consumer Product Safety Commission 
Federal Communications Commission 
Federal Election Commission 
Federal Energy Regulatory Commission 
Federal Maritime Commission 
Federal Reserve System 
Federal Trade Commission 
Interstate Commerce Commission 
National Labor Relations Board 
Nuclear Regulatory Commission 
Securities and Exchange Commission 

Agencies Designated by the President or the Council 

The Administrative Conference Act grants membership to the head (or 
the designee of the head) of each executive department or other administra- 
tive agency designated for this purpose by the President (5 U.S.C. §593(b)(3)). 
Under this authority, the President has designated all fourteen Cabinet depart- 
ments and several additional executive agencies for membership, and the 
Council has acted to provide five additional memberships from four of these 
departments having subcomponents with special regulatory responsibilities. 
In addition, in 1994-95, rotating memberships were held by the Department 
of Housing and Urban Development for an administrative law judge, the De- 
partment of the Interior for an inspector general, the Department of Defense 
for a member of aboard of contract appeals, and the Department of Justice for 
an administrative judge. 

Cabinet departments are: 

Department of Agriculture 
Department of Commerce 
Department of Defense (includes member of Board of 

Contract Appeals) 
Department of Education 
Department of Energy 
Department of Health and Human Services 

(includes Food and Drug Administration) 
Department of Housing and Urban Development 

(includes administrative law judge) 
Department of the Interior (includes inspector general) 
Department of Justice (includes administrative judge) 
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Department of Labor (includes Occupational 

Safety and Health Administration) 
Department of State 
Department of Transportation (includes Federal 

Aviation Administration) 
Department of the Treasury (includes Internal Revenue 

Service) 
Department of Veterans Affairs 

Administrative agencies are: 

Environmental Protection Agency 

Equal Employment Opportunity Commission 

Federal Deposit Insurance Corporation 

General Services Administration 

Merit Systems Protection Board 

National Aeronautics and Space Administration 

Occupational Safety and Health Review Commission 

Office of Government Ethics 

Office of Management and Budget 

Office of Personnel Management 

Small Business Administration 

Social Security Administration* 

U.S. Commission on Civil Rights 

U.S. International Trade Commission 

U.S. Postal Service 

PubHc Members 

This group consists of members appointed for two-year terms by the Chair- 
man, with the approval of the Council. These "nongovernment" members, 
who are required by the Administrative Conference Act to comprise not less 
than one-third nor more than two-fifths of the total membership, are selected 
to provide broad representation of the views of private citizens of diverse ex- 
perience. They are chosen from among members of the practicing bar, schol- 
ars in the field of administrative law or government, and others specially in- 
formed with respect to federal administrative procedure. They are reimbursed 
for travel expenses but otherwise serve without compensation. 

As of September 30, 1995, there were twenty-eight public members. Pub- 
lic members are limited to no more than four terms of continuous service (1 
CFR §302. 2(b)). The bylaws of the Conference provide that the terms of one- 
half of the public members expire in each calendar year. (See Appendix A, 
page 35, for a list of Public Members.) 



The Social Security Administralion became an independent federal agency in March 1995. 
Prior to March 1995, the Social Security Administration was part of the Department of Health and 
Human Services, although it was represented separately. 
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Liaison Representatives 

The Chairman, with the approval of the Council, may make liaison ar- 
rangements with representatives of Congress, the judiciary, federal agencies 
not otherwise represented in the Conference, and professional associations (1 
CFR §302.4). Liaison representatives are assigned to committees and partici- 
pate in Conference functions, but may not vote at plenary sessions. Although 
there were twenty-five organizations with liaison representation — the Judi- 
cial Conference of the U.S. has two — at the end of September 1995 liaison 
representatives numbered twenty-one. (See Appendix A, page 36, for a list of 
liaison representatives.) The organizations with liaison representation are: 



Judiciary 



Administrative Office of the U.S. Courts 

Federal Judicial Center 

Judicial Conference of the U.S. (two representatives) 

U.S. Court of Appeals for the Federal Circuit 

U.S. Court of Federal Claims 

U.S. Court of Military Appeals 

U.S. Sentencing Commission 

Federal Agencies 

Advisory Commission on Intergovernmental Relations 

Council on Environmental Quality " 

Farm Credit Administration 

Federal Labor Relations Authority 

Federal Mediation and Conciliation Service 

Federal Mine Safety and Health Review Commission 

General Accounting Office 

National Transportation Safety Board 

Office of the Federal Register 

Office of the Vice President 

Postal Rate Conunission 

Railroad Retirement Board 

Selective Service System 

Professional Associations 

ABA National Conference of Administrative Law Judges 
ABA Section of Administrative Law and Regulatory 

Practice 
Federal Administrative Law Judges Conference 
Federal Bar Association 
National Bar Association 
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Senior Fellows 

Under section 2(e) of the bylaws (1 CFR §302. 2(e)), former chairmen of 
the Conference and individuals who have served for eight or more years as 
members are eligible for two-year appointments as Senior Fellows. Senior 
Fellows are assigned to committees and participate in Conference functions, 
but may not vote at plenary sessions. As of September 30, 1995, Senior Fel- 
lows numbered twenty-six. (See Appendix A, page 37, for a list of Senior 
Fellows.) 

Special Counsels 

Under section 2 (f) of the bylaws (1 CFR §302.2(f)), from time to time the 
Chairman may designate individuals to the position of Special Counsel to the 
Conference. These persons, who do not serve under any of the other official 
membership designations, advise and assist the membership in areas of their 
special expertise. They are assigned to committees and participate in Confer- 
ence functions but may not vote at plenary sessions. At the end of September 
1995, two special counsel appointments were in effect. (See page 37 of Ap- 
pendix A for a list of Special Counsels.) 

Operation of the Assembly 

The Assembly, which has ultimate authority over all activities of the Con- 
ference, operates much like a legislative body. Through the adoption of by- 
laws, the Assembly has established six standing committees to work on indi- 
vidual Conference projects. In addition, occasionally the Chairman establish- 
es special committees to concentrate on certain timely issues. 

THE COMMITTEES 

The Conference's six standing committees are the most important com- 
ponent of the process that leads to the adoption of Conference recommenda- 
tions, because it is at the committee level that consultants' reports are first 
analyzed and proposed recommendations are formulated. 

Committees meet periodically to plan and guide research by academic 
and professional consultants and by the Chairman's professional staff. On the 
basis of this research, along with public and agency input through written 
comments, meetings, and, where appropriate, public hearings, the commit- 
tees frame proposed recommendations for the Assembly to consider. Once 
studies and tentative recommendations have been prepared, they are circu- 
lated to the affected agencies and announced to the public for comment, then 
reexamined by the committee in light of the replies. 

After final committee approval, a proposed recommendation is transmit- 
ted to the Council and then to the Assembly for consideration in plenary ses- 
sion. The Assembly may either adopt the recommendation in the form pro- 
posed by the committee, amend the recommendation, refer it to committee, 
table it, or reject it entirely. 
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Since January 1968, the Assembly of the Conference has adopted 191 
recommendations. Seven recommendations were adopted during 1994-95. On 
occasion, the Assembly acts to state its views on a particular matter without 
making a formal recommendation on the subject. Seventeen of these ''state- 
ments" have been adopted by the Conference since 1968, including one in 
1994. The recommendations and the statement the Conference adopted in 
1994-95 are reprinted in full in Appendix E. 

Ofiicial actions of the Conference, along with related research reports, 
are published annually in Recommendations and Reports. Recommendations 
and statements (but not reports) are also published in the Federal Register, 
and those of continuing interest in the Code of Federal Regulations, Title 1, 
Parts 305 and 310. Due to a reduced budget for fiscal year 1994, 
recommendations were not published in the 1994 or 1995 edition of the CFR. 



Committee Activities 

The COMMITTEE ON ADJUDICATION, chaired by Richard J. Leighton, 
considered a proposal by the Disability Process Redesign Team of the U.S. 
Social Security Administration (SSA) to redesign its process. With the assis- 
tance of Professor Frank B loch of Vanderbilt University Law School, the Com- 
mittee developed a "Statement" that served as the Administrative Conference's 
formal comments on the SSA proposal. The June Plenary approved the State- 
ment. The Conference generally supported the SSA proposal, which was aimed 
at simplifying the disability claim and appeal processes. The Conference's 
Statement built on its long series of recommendations that address the various 
stages of disability appeals process. 

The COMMITTEE ON ADMINISTRATION, chaired by Darrel J. 
Grinstead, began to consider a report prepared by Professors Steven Yaffee 
and Julia Wondolleck, of the University of Michigan School of Natural Re- 
sources and Environment, on the potential use of alternative dispute resolu- 
tion (ADR) techniques in ecosystem management and conflicts involving en- 
dangered species. The Committee also developed a recommendation, based 
on a report by Professor Mark Grunewald, on the applicability of the Freedom 
of Information Act to documents produced in ADR proceedings. The recom- 
mendation was adopted by the Conference in June 1995 as Recommendation 
95-6, "ADR Confidentiality and the Freedom of Information Act." 

The COMMITTEE ON GOVERNMENTAL PROCESSES, chaired by 
Neil R. Eisner, completed the development of research and a recommendation 
on civil asset forfeiture. This led to the adoption by the Conference of Recom- 
mendation 94-2, "Reforming the Government's Procedure for Civil Forfei- 
ture." The underlying report, written by Arnold H. Leibowitz, explored a 
number of due process issues including notice, remission and mitigation pro- 
cedures, the innocent owner defense, and aspects of public confidence in the 
government's ability to seize and manage property. The recommendation pro- 
poses the establishment of a Civil Forfeiture Registry which would be estab- 
lished, centrally maintained and widely distributed by the Department of Jus- 
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tice. The recommendation also suggests that Congress provide a statutory 60- 
day time limit on agencies to provide notice in the Civil Forfeiture Registry 
and to send written notice of seizure to the last known address of the owner or 
interest holder in the property. Failure to meet the filing time limit (absent a 
waiver or extension) should result in the return of the property pending a 
further forfeiture proceeding. 

Also in 1994, the Committee began to develop recommendations on the 
ability of government employees to engage in public service activities includ- 
ing the ability of government attorneys to participate in pro bono activities. 
The committee is working with consultant Lisa G. Lerman, Associate Profes- 
sor, Columbus School of Law, the Catholic University of America, who authored 
a report for the Conference in 1991, Public Service by Public Servants. The 
committee is researching possible restrictions on the ability to engage in pub- 
lic service contained in the Code of Professional Responsibility, in agency 
regulations governing outside activities, and in government-wide rules con- 
cerning use of government instrumentalities. 

The COMMITTEE ON JUDICIAL REVIEW, chaired by Warren Belmar, 
completed work on two projects during 1994-1995. After review of a study by 
Professor Howard Fenton of Ohio Northern University, "Decisionmaking by 
the Foreign-Trade Zones Board and Judicial Review of Board Determina- 
tions," the Committee decided not to propose formal recommendations on 
this subject. Instead, it met with staff of the Foreign-Trade Zones Board, of- 
fering informal suggestions on how the board might improve its procedures 
for consideration of applications for authority to operate, or conduct certain 
activities in, foreign-trade zones. Conference members heard a report on the 
project and the Committee's actions at the January 1995 plenary session. The 
Committee also considered a report on the choice of forum in government 
contract bid protest disputes, prepared by Professor WiUiam Kovacic of George 
Mason University. Proposed recommendations on this subject, suggesting that 
all such cases be heard first in an administrative forum, that judicial review 
forum options be narrowed, and that Congress support research into whether 
the bid protest system effectively achieves its goals, were adopted by the Con- 
ference in June 1995 as Recommendation 95-5. 

In addition, the Committee began consideration of a study of the effect of 
preclusion of pre-enforcement judicial review in environmental cleanup cases 
under the Superfund statute, undertaken by Professor Michael Healy of the 
University of Kentucky. 

The COMMITTEE ON REGULATION, chaired during 1994-95 by John 
Golden of the Department of Agriculture and Robert Kaufman, continued its 
examination of the appropriate use of "audited self-regulation" as a regula- 
tory technique. This term refers to a congressional or agency delegation of 
power to a nongovernmental entity, to implement and enforce laws or agency 
regulations, with powers of review and independent action retained by the 
agency. In June 1994, the Conference adopted Recommendation 94-1, which 
suggested that Congress and agencies consider audited self-regulation when 
certain prerequisites and safeguards are present. The Conference's consultant 
for this project is Professor Douglas C. Michael of the University of Kentucky. 
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The committee has continued to work with Professor Michael to study "coop- 
erative-implementation" as an alternative to direct agency enforcement. This 
latter term refers to agency reliance upon the efforts of the regulated entities 
themselves to bring about compliance with regulations, with agency approval 
and monitoring of those efforts. The Conunittee also studied the use of me- 
diation in resolving disputes under the Americans with Disabilities Act, lead- 
ing to adoption in June 1995 of Recommendation 95-7. The Conference rec- 
ommended a coordinated effort, among the primary enforcement agencies, to 
offer a voluntary mediation program. 

The COMMITTEE ON RULEMAKING, chaired by Ernest Gellhorn, 
focused on whether Exemption 8 of the Freedom of Information Act, relating 
to nondisclosure for bank documents, should be modified or eliminated. The 
Committee used as a starting point for discussion a report prepared by Profes- 
sor Roy Schotland of Georgetown University Law Center. The Conference 
adopted Recommendation 95-1, which suggests that the Exemption be re- 
tained for most information relating to open financial institutions, but modi- 
fied for information relating to closed institutions that have failed. 

In June 1995, the Conference adopted Recommendation 95-3 on review 
of existing agency regulations. This recommendation, based on a report by 
Professor Sidney Shapiro of the University of Kansas Law School, proposes 
that agencies develop systematic processes for reviewing their existing rules 
on an ongoing basis, and that they be allowed to retain the discretion to design 
those processes to meet their individual situation. The Conference also adopted 
Recommendation 95-4, "Procedures for Noncontroversial and Expedited 
Rulemaking," which makes recommendations concerning the use of direct 
final rulemaking and post-promulgation comment procedures (interim-fmal 
rulemaking). The recommendation was based on reports by Professors Ronald 
M. Levin of Washington University School of Law and Michael R. Asimow of 
the UCLA Law School. 




Committee on Regulation Members Senior Fellow Robert Anthony, Professor of 
Law, George Mason University School of Law, and Christopher Edley, then-OMB 
Associate Director for Economics and Government, conversing at the June J 994 
Plenary. 
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Recommendation 94-1 

The Use of Audited Self-Regulation 

as a Regulatory Technique 

(Adopted June 16, 1994) 

Audited self-regulation is defined as congressional or agency delegation 
of power to a private self-regulatory organization to implement and enforce 
laws or agency regulations with respect to the regulated entities, with powers 
of independent action and review retained by the agency. This self-regulatory 
organization is often an association of regulated entities formed for the ex- 
plicit purpose of self-regulation. Audited self-regulation is an alternative for 
Congress to consider in legislating any regulatory program. Properly imple- 
mented and monitored, a program of audited self-regulation may effectively 
advance the statutory objectives consistent with the public interest and the 
interests of the regulated entities. 

In certain circumstances, this approach may result in better regulation 
because the agency's statute and rules are supplemented and enforced by those 
entities directly involved in the regulated activity, which may have more de- 
tailed knowledge of the operational or technical aspects of that activity. The 
regulatory program also may be more effective because it can be tailored to the 
individual industry or group. In addition, the agency's regulatory enforce- 
ment costs may be reduced by this approach, although such cost reductions 
should be considered only if they can be achieved without eroding the effec- 
tiveness of enforcement. 

On the other hand, audited self-regulation may present the significant 
risks of uneven enforcement, capture of the regulators by the regulated indus- 
try, and creating barriers to entry or competition. Where the potential for in- 
stitutional self-interest is too great, self-regulation is undesirable. Other risks 
can be lessened by requiring the self-regulatory organization to establish and 
follow procedures similar to those that would be applicable if the self-regula- 
tory organization were an agency.' For these procedures to work, effective 
interest groups must exist, and must have access to the agency, to raise con- 
cerns about the conduct of the self-regulatory organization. And of course, the 
agency itself must vigilantly oversee the activities of the self-regulatory orga- 
nization and of the regulated entities themselves. 
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A survey of agency experience with audited self-regulation^ reveals sev- 
eral common elements typically present in effective programs: (1) industry 
members are organized, expert, and motivated to comply; (2) the regulatory 
program requires individualized application of clear rules which can be ob- 
jectively applied; and (3) the agency itself has sufficient expertise to audit the 
self-regulatory activity effectively. The survey also revealed that audited self- 
regulation programs that were terminated or not implemented lacked at least 
one of these elements. 

In those cases where the prerequisites and safeguards discussed above are 
present, Congress and the agencies should consider audited self-regulation as 
a regulatory technique.^ 

RECOMMENDATION 

1. Congress and agencies should consider audited self-regulation as a 
regulatory technique when designing, revising, or reevaluating regulatory pro- 
grams, but only where it can be effective, as specified in Paragraph 2 below, 
and only where it can operate fairly, as specified in Paragraph 3 below. Au- 
dited self-regulation is defined as congressional or agency delegation of power 
to a private self-regulatory organization to implement and enforce laws or 
agency regulations with respect to the regulated entities, with powers of inde- 
pendent action and review retained by the agency. 

2. Effectiveness. Audited self-regulation can be effective if it meets the 
following requirements: 

a. The substantive standards, whether imposed by statute, regula- 
tion, or otherwise, are clearly stated and are capable of objective application, 
even if judgments must be made in applying them. 

b. A self-regulatory organization with the ability and incentive to 
implement these substantive standards in cooperation with the agency exists 
or can be created. 

i. Ability, The organization must have the expertise, experience, 
authority, and commitment to design, implement, and evaluate effective com- 
pliance measures. It must also, by itself or in combination with other self- 
regulatory organizations, have jurisdiction over all regulated entities. 

ii. Incentive. The organization must be motivated to undertake 
effective and fair self-regulation consistent with the public interest, as that 
interest has been articulated by Congress and the agency. This motivation can 
be provided by, among other things: (A) the members' common incentives; 

(B) effective monitoring by groups that may be harmed by noncompliance; 

(C) potential legal liability of the self-regulated entities or the self-regulatory 
organization; or (D) the potential for direct government regulation. 

c. The agency responsible for implementation and oversight must 
have the ability and incentive to implement the substantive standards through 
a self-regulatory program. 
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i. Ability. The agency must have (A) statutory authority, includ- 
ing at least the powers specified in Paragraph 2(d) below; (B) sufficient sub- 
stantive expertise; (C) knowledge of organizational behavior and internal con- 
trol procedures of the self-regulatory organization and its members; and (D) 
sufficient resources, including effective auditing capability to monitor com- 
pliance. 

ii. Incentive. The agency must have the incentive to implement 
the self-regulatoiy program effectively. Effeaive implementation requires that 
the agency be committed to achieving the objectives of the statutory scheme 
through the self-regulatory program. It also requires that the agency consider 
the rights and needs of the intended beneficiaries of the regulatory program, 
who may be harmed by noncompliance, as well as the rights and needs of the 
regulated entities. 

d. The self-regulatory program is expressly authorized by legislation 
that includes: 

i. an explicit statement of the scope of permitted delegation to 
the self-regulatory organization; 

ii. authority for the agency (A) independently to enforce the law, 
agency regulations, and rules of the self-regulatory organization relevant to 
the program; (B) to enforce the organic requirements of the self-regulatory 
organization against the organization, and require that the organization in 
turn enforce its own rules against its members; (C) to review all rules and 
enforcement actions of the self-regulatoty organization relevant to the pro- 
gram; and (P) to amend, repeal or supplement the rules of the self-regulatory 
organization or require the self-regulatory organization to do so; and 

iii. a requirement that the agency, in promulgating its own rules 
or reviewing the rules of the self-regulatory organization, examine the effects 
of those rules on competition. 

3. Fairness. Audited self-regulation can operate fairly only if the proce- 
dures of the self-regulatory organization ensure that the decisionmaker is prop- 
erly informed and unbiased. Procedures for adjudication and for establishing 
rules of general applicability should conform generally to those that would be 
followed if the proceeding were conducted by the agency. In addition to the 
agency's plenary review authority referred to in Paragraph 2(d)(ii)(C), the 
agency should provide parties with a right of appeal. 

4. Access to records and proceedings of the self-regulatory organiza- 
tion. Congress and the agency should provide public access to records of the 
self-regulatory organization relating to the organization's regulatory activi- 
ties, to the extent such records would be available under the Freedom of Infor- 
mation Act if the self-regulatory organization were an agency. Congress and 
the agency also should consider whether to require any nonadjudicatory pro- 
ceeding of the organization to be open to the public. 
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5. Alternative dispute resolution. The rules of the self-regulatory orga- 
nization should provide for use of informal and consensual procedures to re- 
solve disputes where appropriate/ 



'Such procedures generally provide for public participation and require all points of view to be 
taken into account and addressed. For example, rulemaking ordinarily should provide notice and 
opportunity for comment to all affected parties, and adjudications should be open to the public and 
include notice and hearing safeguards. 

^Audited self-regulation has been used in diverse programs, including quality of medical care 
under government insurance programs, stock exchange and commodities regulation and trading, 
agricultural marketing agreements, and certification of medical testing laboratories. 

^Note, for example, that Exec. Order 12,866, Regulatory Planning and Review, 58 Fed. Reg. 
5 1 ,735, 5 1,736 (October 4, 1993) states that, to the extent permitted by law, agencies should identify 
and assess alternative forms of regulation. 

*The Administrative Conference has repeatedly encouraged agencies to use alternative dispute 
resolution and negotiated rulemaking techniques in appropriate circumstances. The same factors 
supporting those recommendations suggest the value of informal and consensual processes in the 
context of self-regulatory organizations. See, e.g.. Recommendations 82-4 and 86-3. 
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Recommendation 94-2 

Reforming the Government's Procedure for Civil Forfeiture 

(Adopted June 16, 1994) 

The United States Government has in recent years made increasing use 
of its power to confiscate the property or assets of persons involved in illegal 
activities through the civil forfeiture process. 

The law classifies forfeitures as criminal or civil according to the proce- 
dure by which the government perfects its title in the confiscated property. 
Criminal forfeiture follows as a consequence of criminal conviction of the 
property owner. The government cannot obtain clear title until a post-trial 
proceeding is held. Civil forfeiture is accomplished by civil proceedings, in 
rem, against the property itself. Civil forfeiture has numerous advantages over 
criminal forfeiture in that the property itself is the "defendant" in the suit, and 
the property may be forfeited even if the owner is dead or has fled the United 
States. 

Over a hundred statutes authorize civil forfeiture, with most involving 
drug, racketeering, money laundering, or immigration violations. 

A civil forfeiture begins with a "seizure" of a privately-owned property by 
the investigative/prosecutorial government agency. Constitutionally, the agency 
must meet the probable cause test showing that there are reasonable grounds 
for belief that the property has been used in the commission, or constitutes 
proceeds, of the crime. 

Civil forfeiture proceedings are of two types. Congress has provided for 
administrative forfeiture in cases where the property is cash, the value of the 
property is under $500,000 or is a boat, plane or car used to carry or store 
drugs, or if the seizure goes uncontested. Notice of an impending administra- 
tive forfeiture is sent to the last known address of the owner and is published 
in newspapers. 

k judicial forfeiture proceeding is required when a claimant contests the 
seizure, when the property seized is real estate, and when the value of the 
seized property (other than cash) is over $500,000. If the case proceeds, it 
does so in federal district court where there is a right to a jury trial. 

This recommendation addresses a few procedural issues regarding civil 
forfeiture.* Many other issues, both procedural and substantive, have been 
raised by courts and by critics of the forfeiture process.^ There is a fundamen- 
tal issue about the fairness and effectiveness of the entire administrative civil 
seizure/forfeiture process. It currently involves an extremely informal admin- 
istrative process and, for the small proportion of judicial forfeiture cases that 
are taken that far, a trial in the federal district court. 

, After forfeiture, an owner may petition for remission (return) or mitiga- 
tion (partial return) of the property. Of course, in many instances, especially 
those involving cash, no one claims ownership. According to federal common 
law, the authority to grant remission or mitigation is totally at the discretion 
of the seizing agency. A decision on the merits for remission or mitigation is 
non-reviewable by the judiciary.^ 



Notice. The current system of using newspaper notices of the proposed 
forfeiture action along with a letter to the last known address of the owner has 
been criticized as unduly expensive"* and ineffective. The establishment of a 
centrally maintained Civil Forfeiture Registry, which would be published and 
made widely available, would not only provide better and more reliable no- 
tice, it would provide a better overview of the entire forfeiture process, thus 
improving public and congressional oversight. 

Time Limits, At present, federal statutes provide no time limit on the 
agency to provide notice to the owner of the seized property. Unlike the re- 
quirements imposed on a person contesting the seizure to file a claim to the 
property, deadlines have not been similarly imposed on the agency within 
which it must commence a forfeiture action in district court. Current Depart- 
ment of Justice policy is to send a notice of seizure to each person known to 
have an ownership or possessory interest in the seized article within 60 days 
of the seizure. The notice triggers the running of the time specified by the 
enabling statute (usually 30 days) within which a person may file a claim to 
the property (thus converting an administrative forfeiture into a judicial one). 

Congress should provide a statutory 60-day time limit on the agency to 
provide notice in the Civil Forfeiture Registry and to send written notice of a 
seizure to the last known address of the owner or interest holder in the prop- 
erty. Granting extensions or waivers of the 60-day notice requirement should 
be within the discretion of a federal judge or magistrate, upon a showing by 
the government of good cause. Failure to meet the filing time limit (absent a 
waiver or extension) should result in a return of the property pending further 
forfeiture proceeding. 

1. Congress should provide for the establishment of a Civil Forfeiture 
Registry, centrally maintained, kept current, and made widely availble by the 
Department of Justice, in lieu of the current requirements to publish notices 
in specific locations or specific media. The Department of Justice should then 
maintain the Civil Forfeiture Registry to provide a well-known and continu- 
ing place for notifying owners of seized property about proposed forfeitures. 

2. Congress should modify the forfeiture laws to require the government 
to publish notice in the Civil Forfeiture Registry and mail specific notice to 
the last known address of each person known to have an ownership or posses- 
sory interest in the seized article within 60-days following seizure, recogniz- 
ing that extensions or waivers are available with appropriate safeguards against 
abuse. If the seizing agency fails to provide notice in the Civil Forfeiture 
Registry (absent good cause) or to the last known address of the party from 
whom the property was seized within the time limits, and no waiver or exten- 
sion was granted, the seized article should be returned to the party pending 
further forfeiture proceedings. 



'This recommendation only applies to seizures by agencies acting under the authority of 
statutory administrative forfeiture provisions. It does not apply to agency seizures of property under 
the authority of regulatory statutes that do not have administrative forfeiture provisions, or to seizures 
of property that by its nature is violative of the law, such as seizures under the Federal Food, Drug, and 
Cosmetic Act. 
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^Federal adoption of state forfeiture actions is one issue which has received recent scrutiny. 
Under the Comprehensive Crime Control Act of 1984, forfeited assets (property, or money derived from 
its sale) are allocated exclusively for law enforcement puiposes rather than to the general Treasury. 
Additionally, the Department of Justice and the Customs Bureau gained authority to transfer forfeited 
property and cash to state and local agencies that directly participate in law enforcement efforts leading 
to seizures and forfeitures. This has led some ofificials in six states which require forfeited property to 
revert to the general state treasury, to ask federal officials to adopt state cases and convert them into 
federal forfeitures. The Department of Justice asset sharing program shared over $736 million in cash 
and $90 million in property with state and local agencies fromthestart of the program in fiscal year 1 986 
through fiscal year 1991. In Harmelin v. Michigan, the Supreme Court noted: 

There is good reason to be concerned that fines, uniquely of all punishments, will be imposed 
in a measure out of accord with the penal goals of retribution and deterrence. Imprisonment, corporal 
punishment and even capital punishment cost a State money; fines are a source of revenue. As we have 
recognized in the context of other constitutional provisions, it makes sense to scrutinize governmental 
action more closely when the State stands to benefit. 

501 us; 957, , 1 1 1 S.a. 2680, 2693, n.9 (1991). 

'Historically, the federal government has provided for administrative relief from forfeiture in 
cases where the party's conduct was undertaken "without willful negligence" or an intent to commit the 
offense. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 689-90 n.27 (1974), quoting 1 9 
U.S.C.§1618. 

*The Department of Justice estimates that the government spends over $5 million annually on 
newspaper notices. 
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Statement 17 

Comments on the Social Security Administration's Proposal 

on Reingineering the SSA Disability Process 

(Adopted June 16, 1994) 

In April 1994, the Disability Process Reengineering Team of the U.S. 
Social Security Administration issued a proposal on Disability Process Rede- 
sign (Redesign Proposal or Proposal). The SSA has asked for comments on 
this Proposal. This Statement constitutes the ofRcial comments of the Admin- 
istrative Conference. 

In general, the Conference supports most of the procedural changes that 
the Reengineering Team has proposed. Many of these changes have been rec- 
ommended by the Conference as part of its past recommendations. In this 
Statement, the Conference presents its views concerning the Disability Pro- 
cess Redesign Proposal in light of these recommendations. This Statement 
does not address those aspects of the Proposal that relate to disability decision 
methodology.^ 

I. Background 

A. The Redesign Proposal 

The Reengineering Team has made a series of significant proposals to 
change the way that disability claims are decided. The Proposal eliminates 
two of the current four administrative stages of the process, and assigns re- 
sponsibility for developing the record to a claim manager at the initial stage 
and to an "adjudication officer" at the appeal stage. It retains the use of an 
administrative law judge for the appeal stage. 

B. Past Administrative Conference Recommendations 

The Administrative Conference has undertaken a series of studies over 
the last 15 years that address aspects of the procedures relating to the process- 
ing of claims for disability benefits under the Social Security Act. This series 
of recommendations has centered at least once on each of the many steps in 
the process as it currently exists. The focus of many of these recommendations 
has been to improve the quality of decisionmaking by making sure that as 
much of the necessary information is in the record as early in the process as 
possible. 

In 1978, the Conference issued Recommendation 78-2, Procedures for 
Determining Social Security Disability Claims,^ which primarily addressed 
the administrative appeal stage of Social Security disability benefit adjudica- 
tions. It recommended the continued use of ALJs, and made suggestions con- 
cerning the development of the evidentiary hearing record, including recom- 
mendations that ALJs take more care in questioning claimants, seek to collect 
as much evidence prior to the hearing as possible, make greater use of 
prehearing interviews, and make better use of treating physicians as sources 
of information. 
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In 1986, the Conference issued a recommendation on the use of nonattomey 
representatives in agency proceedings. Recommendation 86-1, Nonlawyer As- 
sistance and Representation,^ urged all agencies with "mass justice" programs, 
like the Social Security disability program, to encourage the use of nonlawyer 
representatives. 

In 1987, the Conference issued two recommendations relating to the dis- 
ability program. Recommendation 87-6, State-Level Determinations in So- 
cial Security Disability Cases,^ addressed the first level of disability benefit 
determination and review. Recommendation 87-7, A New Role for the Social 
Security Appeals Council,^ addressed the organization and function of the 
Appeals Council. Recommendation 87-6 was based on early results from dem- 
onstration projects involving the state-level disability determination process. 
It recommended additional experimentation with face-to-face procedures. Rec- 
ommendation 87-7 suggested wide-ranging and substantial changes in the 
working of the Appeals Council, including that it move away from its histori- 
cal function as a case review panel. The recommendation suggested that the 
caseload be significantly limited, and that the Appeals Council focus on im- 
portant issues on which it could issue precedential opinions. 

In 1989, the Conference issued two further recommendations affecting 
the disability program. Recommendation 89-10, Improved Use of Medical 
Personnel in Social Security Disability Determinations,^ addressed a variety 
of issues involving medical decisionmaking in disability claim determina- 
tions. It proposed enhancement of the role of medical decisionmakers, in- 
creased effort to develop medical evidence in the record, and improved train- 
ing of the medical staff on legal and program issues. It recommended use of 
optional face-to-face interviews and elimination of the reconsideration step. It 
also recommended that claimants be informed of deficiencies in the medical 
evidence prior to the issuance of an initial determination, and that the opinion 
of a claimant's treating physician be given the weight required by court deci- 
sions and SSA rules. Recommendation 89-8, Agency Practices and Proce- 
dures for the Indexing and Public Availability of Adjudicatory Decisions,'^ 
recommended that agencies index and make publicly available adjudicatory 
decisions of their highest level tribunals, and further urged agencies that do 
not treat decisions as precedential to reexamine that policy. This general rec- 
ommendation would apply to the SSA. 

Recommendation 90-4, Social Security Disability Program Appeals Pro- 
cess: Supplementary Recommendations,^ issued in 1990, made suggestions 
about several different aspects of the appeals process, aimed at improving the 
record for decision. It recommended enhancement of information provided in 
decision documents, increased use of prehearing conferences in cases where 
claimants are represented, greater use of subpoenas by ALJs, and a closing of 
the record after the ALJ hearing, subject to limited opportunity to reopen 
based on new information. 

In 1991, the Conference addressed the representative payee program for 
disability benefits. Recommendation 91-3, 77?^ Social Security Representa- 
tive Payee Program,^ addressed a number of procedural issues raised by that 
program. Among the recommendations was that the opportunity for face-to- 
face meetings be provided. 
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II. Discussion 

As discussed more fully below, the Conference supports most of the Re- 
design Proposal's changes in the process for adjudicating disability claims. 
This Statement will address issues categorized by the step in the process to 
which they apply. 

A. Initial Decision 

1. Role of Disability Claim Manager 

The proposal would assign full responsibility for claim development and 
initial decisionmaking to a disability claim manager. It also stresses the need 
to develop the record for decision as completely as possible at this stage. The 
Conference has consistently encouraged the development of as complete a 
record as possible, as early in the process as possible. Assigning that respon- 
sibility to a single well-trained person is consistent with the Conference's 
recommendations. 

The Conference suggests that claim development practices be undertaken 
consistent with Conference Recommendation 89-10, which emphasizes the 
importance of full and complete factual development of disability claims, in 
particular the medical aspects of such claims. Recommendation 89-10 also 
supports the current team approach to disability decisionmaking, and sug- 
gests an enhanced role for medical personnel in both claim development and 
disability determination. As discussed in more detail below, the Redesign Pro- 
posal retains a role for medical personnel as consultants to claim managers. 
The Conference recommends that claim managers be directed to consult with 
medical sources regularly on medical matters. 

The Proposal would allow third parties to help develop the information 
necessary to decide a claim. This concept is a reasonable one, so long as the 
claim manager retains ultimate responsibility for developing an adequate record 
and for making the decision on benefits based on the record. 

2. Role of Medical Personnel as Consultants 

The Redesign Proposal suggests that claim managers may use medical 
consultants for advice on medical issues. The Conference, in Recommenda- 
tion 89-10, suggested that the evaluation of medical evidence and decisions 
on medical issues should be made by a medical professional (physician or 
psychologist), who should also have responsibility for developing such evi- 
dence in the record. This recommendation was based on the two-member team 
approach currently in use at the state Disability Determination Service level. 
The Conference continues to believe that medically-trained personnel should 
have an important role in the decisionmaking process on medicalevidence. 
Although the Proposal does state that disability claim managers will call on 
the services of medical consultants, it contemplates that the final decision on 
all matters, including the resolution of disputed medical issues, would rest 
with the claim manager. The Conference continues to stress the need to en- 
sure that adequate consultation with medical experts takes place. Appropriate 
guidelines for such consultation should be developed. ^° The Conference also 
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recommends the establishment of guidelines that set priorities for the use by 
claim managers of treating physicians, examining physicians, and 
nonexamining physicians, including specialists. 

The Conference supports the aspects of the Proposal designed to improve 
the quality of evidence provided by medical sources for disability adjudica- 
tions. Many of these improvements and proposals track suggestions included 
in Recommendation 89-10. For example, the Conference has recommended 
that physicians be adequately compensated for their work, and that all con- 
tacts be documented routinely in writing and included in the record. 

3. Predenial Notice with Opportunity for Face-to-Face Interview 

The Conference supports instituting the opportunity for a face-to-face 
interview between the claim manager and the claimant at the initial stage." 
Such an opportunity will not only provide the claim manager with relevant 
information and the chance to ask for and get information efficiently, but it 
should also give claimants more confidence in the fairness of the process, by 
giving them an opportunity to be heard. This may have the effect of reducing 
appeals, even when benefits are denied, because the process will be seen to 
have increased legitimacy. 

The Conference also supports the Redesign Proposal's concept of a 
predenial notice. The Conference has long supported the idea that claimants 
should be made aware of the deficiencies in their applications, and provided 
the opportunity to correct them.'^ Such steps are likely to lead to more accu- 
rate early decisionmaking. 

4. Issuance of Full "Statement of the Claim'* Decisions 

The Conference supports the issuance of full decisions on disability ben- 
efit claims. The proposed contents for "Statement of the Claim" decisions are 
consistent with those the Conference recommended in Recommendation 90- 
4. Providing sufficient information to claimants helps them make informed 
decisions about future action. 

B. Elimination of the Reconsideration Step 

The Conference has also previously recommended that the reconsidera- 
tion stage be eliminated if the claimant has an opportunity for face-to-face 
contact with the decisionmaker at the initial stage. The Reengineering Team's 
proposal to provide such opportunity and to eliminate the redundancy of re- 
consideration is an important and positive step. 

C. The Administrative Appeals Process 

1. Use of Prehearing Officer to Prepare Claim for Appeals 

The Conference has long supported the concept of developing the record 
for an appeal as early in the process as possible. Thus, the approach of desig- 
nating someone to prepare the claim for appeal is one the Conference sup- 
ports. The Conference also supports the idea that claims be granted based on 
evidence in the record without a hearing. 
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The Conference also recommends that prehearing officers not be required 
to be attorneys, although knowledge of the legal system and of applicable law 
would appear to be relevant qualifications, 

2. Use of Prehearing Conferences and Stipulations 

The Conference supports the use of prehearing conferences and stipula- 
tions, which could streamline the hearing process by narrowing issues and 
ensuring that the necessary evidence will be available at the hearing. In some 
cases, a prehearing conference may obviate the need for a hearing. It is our 
understanding, based on discussions with the Redesign Team, that the Pro- 
posal would limit prehearing conferences to cases where claimants are repre- 
sented. This is consistent with Conference recommendations. 

3. Consultation with Medical Sources in Appeals 

The Conference believes that improved case development will result from 
the special responsibilities given to disability claim managers at the initial 
decisionmaking level and to prehearing ofiicers at the administrative hearing 
level. At the same time, the Conference supports retaining authority for ad- 
ministrative law judges to consult with medical sources, as needed. The Con- 
ference believes that, in doing so, ALJs should follow practices similar to 
those set out in Recommendation 89-10. 

4. Retention of De Novo Hearing with an Administrative Law Judge 

The Conference supports the proposed role for prehearing officers in de- 
veloping the record as a way to improve the effectiveness of ALJ 
decisionmaking. The Conference's recommendations, however, have been 
predicated on the presumption that an ALJ would have the ultimate 
decisionmaking responsibility. Although others may be available to assist, the 
ALJ must retain the responsibility for the content and quality of his or her 
decisions. 

5. Role ofthe Appeals Council 

The Conference has previously recommended that the Appeals Council 
role in the disability process be limited. The Conference believes that, in re- 
viewing cases, the Council should focus on cases raising precedential ques- 
tions. The Conference supports the Proposal's idea of having the Appeals 
Council also review cases on a random basis, looking at both grants and deni- 
als. The Conference also believes that the Appeals Council should have a role 
in providing guidance to decisionmakers at all stages in the claims process, 
through the use of precedent and interpretive guidelines concerning 
adjudicatory principles and decisional standards. 

D. Other Issues 

I. Training 

The Conference supports proposals to enhance training of all staff in- 
volved in processing and adjudicating disability benefit claims. 
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2. Representatives 

The Conference has recommended that claimants be provided informa- 
tion about sources of representation, both attorneys and nonattomeys. It also 
has suggested that appropriate standards be adopted concerning proper prac- 
tice, and that nonattomey representatives be encouraged. The Redesign Pro- 
posal contains similar types of suggestions. 

3. Precedent 

The Proposal calls for a single presentation of all substantive policies 
used for determination of eligibility for benefits. This is consistent with a 
number of Conference recommendations that SSA make more use of agency 
guidance in disability benefits cases. The Conference also recommends use of 
precedent and clear agency statements of policy to encourage uniform out- 
comes among similar cases. The Appeals Council could undertake, as one of 
its functions, the review of ALJ determinations for use as precedent. 

4. Reopening the Record 

The Proposal implies that the record will be closed at the ALJ level. We 
support the idea that the record should close following the ALJ hearing, at a 
time set by the ALJ, and suggest that this be made explicit. 

The Proposal is silent on the availability of any opportunity to reopen the 
record following the ALJ hearing. While the Conference does not generally 
encourage such reopenings, SSA should consider offering a limited opportu- 
nity to reopen the record in appropriate cases, consistent with Recommenda- 
tion 90-4(4),(5). 



'The sections of the proposal that address disability decision methodology relate to the structure 
for making the subsftanlive decision whether a particular claimant meets the criteria for disability 
benefits. See Disability Process Redesign, "The Proposal from the SSADisability Process Reengineering 
Team (April 1994) at 15-18. 

nCFR 305.78-2 (1993). 

M CFR 305.86-1 (1993). 

nCFR 305.87-6 (1993). 

MCFR 305.87-7 (1993). 

MCFR 305.89-10 (1993). 

MCFR 305.89-8 (1993). 

"ICFR 305.90-4 (1993). 

'ICFR 305.93-1 (1993). 

•°See Recommendation 89-10(A)(2). 

"See Recommendation 89-10(4)(b); see also Recommendation 91-3(2), and preamble at B(2). 

>2 Recommendations 78-2(B)(4X 89.10(b)(4). 90-4(1). 91-3. 
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Recommendation 95-1 

Application and Modification of Exemption 8 of The Free- 
dom of Information Act 

(Adopted January 19, 1995) 

L Background 

The Freedom of Information Act (FOIA), 5 USC section 552, generally 
mandates public access to records in the possession or control of federal agen- 
cies, whether the records are generated by the agency or obtained by it from 
other sources. The Act contains nine exemptions, each of which authorizes 
but does not require the agency to protect from disclosure certain types of 
information. Exemption 8 permits agencies responsible for the regulation or 
supervision of financial institutions to protect from disclosure matters "con- 
tained in or related to examination, operating, or condition reports prepared 
by, on behalf of, or for the use of the agency. 

Exemption 8 provides an unusual level of protection to banks and bank 
regulatory agencies.* Except for Exemption 9, dealing with geological and 
geophysical information, no other FOIA exemption is industry- or agency- 
specific. In light of the change in the regulatory environment of financial 
institutions since the passage of the FOIA in 1966, the Conference has re- 
viewed whether this broad exemption continues to be justified. The upheaval 
faced by financial institutions in the last decade and the number of such insti- 
tutions that have failed makes availability of information relating to the regu- 
lation of that segment of the economy of particular interest. A substantial 
amount of taxpayer money has been spent to alleviate problems relating to 
financial institutions. 

Exemption 8 covers a wide range of documents, primarily operating re- 
ports, condition reports, and examination reports of financial institutions. 
Operating and condition reports are largely public financial statements sub- 
mitted by the bank to the agency, although they also may include some 
nonpublic information. Examination reports are the written statements pre- 
pared by the agency's examiners evaluating the bank's operations and prac- 
tices, but they are not audit reports. Examination reports include, among 
other things, information about an institution's portfolio of loans, the strength 
of its management, and areas that may need corrective action to improve its 
safety, soundness, and compliance with law. While bank regulatory agencies 
encourage examiners to make their reports candid, careful, and complete, the 
reports often include preliminary analysis and commentary. The examination 
report (known in some agencies as the "open" portion) is made available to 
the bank, on the condition that it not be disclosed outside the bank. The 
agencies retain the supporting information for the report (which in some agen- 
cies is known as the "closed" portion). Most agencies also include in the 
examination report and disclose to the bank what is known as a CAMEL 
rating: a composite summary in numerical form of key components of the 
examination — Capital, Asset quality, Management, Earnings, and Liquidity. 
There are also ratings for each factor in the closed portion. 
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n. Justification for Scope of Exemption 8 

The Administrative Conference has always endorsed the FOIA concept 
of disclosure of government records^ while recognizing the need to balance 
competing concerns.^ Thus, it concludes that, while the basic protection of 
confidential and sensitive data relating to open banks should continue, where 
documents or information in agencies' possession are already public or relate 
to an institution no longer operating, the public interest in disclosure out- 
weighs the potential harm from such disclosure. 

Exemption 8's protection of operating, condition and examination re- 
ports is generally seen as serving three primary purposes. First, it protects 
banks — including both the examined bank and those that have relationships 
with it — ^from substantial harm that might be caused by disclosure of informa- 
tion and opinion about their condition. Second, it facilitates the free exchange 
of information between bank personnel and examiners and encourages bank 
examiners to be candid, and as necessary, immediately responsive, in their 
assessments of a bank's financial position and operation. Lastly, it protects 
the privacy of bank customers (e.g., depositors and borrowers). 

Bank regulators and the institutions they regulate and/or superxdse have 
generally asserted the need to protect both the candor of examination reports 
and the nonadversarial nature of the relationship between examiners and fi- 
nancial institution officials. In particular, they have expressed concern that 
disclosure of sensitive adverse information — especially preliminary data, in- 
formation, and conclusions — could reduce the candor of the examiners' com- 
ments and analysis, and inhibit bank officials from offering open access to 
their records and from being frank and open in their discussions with the 
examiners. Examination reports, they point out, are intended to draw the 
attention of bank management to actual and potential problems as quickly as 
possible. 

The exemption is also aimed at protecting the stability of financial insti- 
tutions by preventing the inappropriate disclosure of information relating to 
the soundness of the institution, as reflected in examination reports and in 
operating and condition reports. The expressed concern is to avoid "runs on 
the bank," as well as other adverse impacts — e.g., short-term liquidity prob- 
lems, volatility in cost of funds, reduced access to credit or to depositors. 
Nondisclosure is further justified on grounds that harmful overreactions based 
on incomplete data are likely to outweigh any public benefits. Financial insti- 
tutions are also by their nature interrelated, in the sense that an adverse im- 
pact on one may have broad and possibly severe adverse implications for oth- 
ers. Moreover, the need for disclosure is diminished insofar as the public al- 
ready receives, as a result of various banking and securities law requirements, 
a substantial amount of detailed, comparable information about banks. 

Finally, there is a critical interest in protecting the privacy of those doing 
business with a financial institution. Examiners evaluate samples of loans. 
Information that might permit identification of the borrowers and other cus- 
tomers, as well as information about their financial situation and soundness, 
may appear in examination reports. There seems little doubt that information 
that might identify customers generally should be exempt from disclosure.'' 
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in. Proper Scope of Exemption 8 

Because of these considerations, the Conference believes that Exemption 
8's provisions should be retained for "matters that are contained in or related 
to examination... reports" pertaining to open banks. The continued protec- 
tion of examination reports of open institutions seems appropriate under the 
current regulatory regime. 

Congress should, however, limit the exemption's coverage with respect 
to information in operating and condition reports that is publicly available. 
Almost all of the information contained in operating and condition reports 
(i.e., quarterly statements of income and expenses, assets and liabilities) is 
currently in the public domain. As a result, bank regulatory agencies gener- 
ally do release such information even though it may literally fit within Ex- 
emption 8. There is, therefore, no reason to retain this portion of the exemp- 
tion insofar as it permits nondisclosure of publicly available data. 

The more difficult question is whether the protection of other informa- 
tion covered by Exemption 8 continues to be warranted. Although the Con- 
ference concludes that examination reports with respect to open institutions 
should remain protected, it believes that examination reports (including all 
CAMEL ratings) of closed institutions that have failed should not be exempt 
from disclosure. (Closed institutions that did not fail would be treated like 
open institutions for this purpose.^) 

The deposit insurance program gives the public (and the taxpayers) a 
particular interest in knowing what caused a bank to fail and whether regula- 
tory oversight was adequate or effective.* Release of examination report in- 
formation is unlikely to cause any harm to the institution itself once it is 
closed; nor is there any ongoing relationship between the examiner and the 
bank officials that would be jeopardized by disclosure. The examiners' con- 
cern about protecting candor is sharply reduced for banks that are closed.^ 
Further, the disclosure of such information pertaining to closed banks would, 
of course, continue to be subject to other FOIA exemptions.^ 

Nonetheless, to further ensure that disclosure will not cause undue harm, 
the Conference recommends that certain limitations be placed on disclosure 
of examination reports of closed banks that have failed. Disclosure concern- 
ing a failed bank that could reasonably be expected to impair the solvency of 
an open bank or efforts to sell the failed institution or its assets should be 
delayed. Similarly, disclosure should be delayed where it could reasonably be 
expected to interfere with an ongoing civil or criminal investigation. Infor- 
mation relating to specific loans or other information that would identify cus- 
tomers could be redacted. Moreover, in cases where either the Federal De- 
posit Insurance Corporation or the Resolution Trust Corporation is involved 
in responding to the bank's failure, other bank regulatory agencies should 
consult with them before releasing examination reports. 

Separately, the Conference also proposes that Congress consider whether 
Exemption 8 should continue to apply to situations where examination or 
other reports of financial institutions are prepared by agencies having no au- 
thority to regulate or otherwise supervise those institutions.^ Especially where 
the financial institutions do not accept deposits from the public and there is no 
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applicable deposit insurance. Congress should review whether the policies 
underlying the Exemption apply. 

If Congress believes that additional information relating to financial in- 
stitutions would improve accountability and oversight or provide for a better- 
informed marketplace, the Conference recommends that Congress consider 
using the approach taken in the Community Reinvestment Act, where spe- 
cific, focused, published reports have been required.^'' 

IV* Administration of Exemption 8 

There are a number of actions bank regulatory agencies can take under 
their current authority to improve implementation of Exemption 8. Several 
bank regulatory agencies have already implemented many of them, and the 
Conference recommends their consideration by all. As a first step, agencies 
that regulate or supervise financial institutions should ensure that informa- 
tion that is otherwise publicly available is not treated as exempt under the 
FOIA. For example, as noted, operating and condition reports contain infor- 
mation that appears largely to be publicly available from other sources. To the 
extent that this and other information currently withheld under Exemption 8 
is otherwise available and can be separated from sensitive data, agencies should 
release such information. Agencies should also continue to review their data 
collection forms and information-gathering documents and design them so 
that confidential information is collected separately and can be easily segre- 
gated from information that could be disclosed. 

Several bank regulatory agencies now participate in an interagency FOIA 
group. The Conference lauds this efibrt, and encourages all bank regulatory 
agencies to coordinate their application of the exemption and its scope, in 
order to ensure that similar documents are treated similarly. In doing so, 
agencies should keep in mind the FOIA's intent to allow the public to know 
what agencies are doing to the greatest extent possible. Agencies generally 
should presume, for example, that if one agency releases a particular type of 
document, such documents should be released by all other agencies if requested. 
Agencies also should avoid routinely exempting documents that are "related 
to" examination reports without carefiiUy evaluating whether the information 
could be disclosed. Even though an examination report itself may be 
nondisclosable, not all portions of all documents related to it are necessarily 
also nondisclosable. 

Bank regulatory agencies should also consider using the ombudsmen re- 
cently mandated by statute" to inquire into citizen concerns about handling 
FOIA requests and to recommend solutions or possible systemic improve- 
ments. The Conference has previously stated that use of alternative means of 
dispute resolution should be explored in resolving FOIA disputes.'^ 

Agencies generally have the discretion to release requested information 
even if it is otherwise exempt under the FOIA. Pending Congressional action 
on the recommendations to modify Exemption 8, the bank regulatory agen- 
cies should implement the recommendations independently and, in any case, 
they should experiment with the release of examination reports for large failed 
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banks. This would provide information to the public about the banks for 
which the largest amounts of money (and potentially, public funds) are at 
stake, and would provide an opportunity for determining whether such re- 
lease has any significant untoward effects. 

RECOMMENDATIONS 

I. As applied to open financial institutions and closed financial institutions 
that have not failed, the provisions of Exemption 8 of the Freedom of Infor- 
mation Act should be retained for "matters that are contained in or related to 
examination. . . reports." The Conference concludes that bank regulatory agen- 
cies should continue to have discretion to withhold such examination reports, 
because, among other reasons, (a) disclosure of material relating to supervi- 
sion and regulation of open financial institutions might have an adverse im- 
pact on the supervisory and regulatory process and on the banks themselves,'^ 
(b) such disclosure also might have an adverse economic impact on other 
banks, due to the unique interrelationship of such institutions, and (c) a sub- 
stantial amount of related information is already otherwise available. 

II. A. In order to ensure that information about banks is not unreasonably 
withheld. Congress should limit the exception to disclosure in Exemption 8 as 
follows: 1 

1. As applied to closed institutions that have failed, examination 
reports and CAMEL ratings should not be exempt from disclosure, except 
that disclosure should be delayed where it could reasonably be expected to (a) 
impair the solvency of an open bank or an agency's efforts to sell the closed 
bank or its assets, or (b) interfere with an ongoing civil or criminal investiga- 
tion. Records identifying specific loans or customers could be redacted,'" and 
prior consultation with other agencies with jurisdiction over such a closed 
bank should be required. 

2. As applied to all financial institutions, operating and condition 
reports should not be exempt from disclosure insofar as they contain or are 
based on publicly-available information. 

B. Congress should also consider whether Exemption 8 should continue 
to apply to examination or other reports of financial institutions prepared by 
agencies having no authority to regulate or otherwise supervise those institu- 
tions, especially where the financial institutions do not accept deposits from 
the public. 

III. To the extent that Congress determines that additional information relat- 
ing to the regulation or examination of financial institutions should be pub- 
licly available to enhance accountability and oversight, it should provide for 
preparation of special public reports and analyses, or for other mechanisms 
specifically designed to provide the necessary information to the public on a 
systematic basis. '^ 

IV. Agencies with supervisory or regulatory responsibilities relating to fi- 
nancial institutions should continue to review ways to improve their adminis- 
tration of the Freedom of Information Act. 
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A. Bank regulatory agencies should implement the following practices: 

1. Information subject to Exemption 8 should be withheld only in- 
sofar as necessary to protect the efficacy of the examination process and the 
privacy of sensitive data and to avoid adverse economic impacts on other 
banks. Agencies should not withhold information on the basis that it is "re- 
lated to" operating, condition or examination reports unless they determine 
that nondisclosure is properly justified. 

2. Information that is already publicly available should not be treated 
as exempt from disclosure. For example, agencies should continue, in re- 
sponse to FOIA requests, to release operating and condition information sub- 
mitted by financial institutions that is publicly available. 

3. To facilitate the disclosure of releasable information, agencies 
should, to the extent feasible, design data-collection forms or other informa- 
tion-gathering mechanisms in order to separate disclosable and nondisclosable 
information. 

4. Agencies authorized to rely on Exemption 8 should continue to 
develop a coordinated approach for releasing information, so that the public 
receives uniform treatment for similar data or types of documents. 

5. Agencies should consider using their ombudsmen to inquire into 
citizen concerns about handling of FOIA requests and to recommend solu- 
tions or possible systemic improvements.'^ 

B. In light of their discretion to release even otherwise exempt informa- 
tion in response to requests under the FOIA, bank regulatory agencies should 
implement the recommendations set forth in Part 11(A). In any case, agencies 
should, on an experimental basis, immediately make the disclosures recom- 
mended therein with respect to large failed financial institutions. 



^The use of the term "bank" herein is intended to refer to all financial institutions whose 
information is subject to Exemption 8. Likewise, the term "bank regulatory agency" refers to any 
agency responsible for the regulation or supervision of financial institutions. 

^See ACUS Recommendation 71-2, Principles and Guidelines for Implementation of the 
Freedom of Information Act. See also Presidential Memorandum for Heads of Departments and 
Agencies, The Freedom of Information Act (Oct. 4, 1993)(Policy statement on the use of the FOIA 
encouraging agencies to disclose agency records in the absence of any clear harm); Attorney General 's 
Memorandum for Heads ofDepartments and Agencies, The Freedom of Information Act (Oct. 4, 1993). 

^See ACUS Recommendation 82-1, Exemption (b)(4) of the Freedom of Information Act; 
Recommendation 83-4, The Use of the Freedom of Information Act for Discovery Purposes. 

^Protection of a customer's privacy interest may require redaction of more than a customer's 
name; other characteristics of the loan might reveal customer identifications. 

'The Conference does not seek to define when a closed bank would be deemed to have fa i led. As 
discussed below, among the bases for recommending that information about closed failed banks be 
available under FOIA are the role of government oversight and impact on taxpayers. 

^While Congress has mandated reports by the agency's Inspector General for certain bank 
failures after July 1, 1993 {see Federal Deposit Insurance Corporation Improvement Act of 1991, 12 
use §183Io(k)), disclosure of the underlying data, if requested, may provide a useful validation or 
check on such reports. 
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HDespite recent history, the vast majority of all financial institutions do not fail. This 
recommendation, therefore, addresses only the disclosure on request of examination reports of a narrow 
group of banks where the justification for release of the data is especially compelling. 

^Among the potentially relevant exemptions are Exemptions 4 (confidential commercial or 
financial information), 5 (agency predecisional documents), 6 (personal privacy), and 7 (investigative 
reports). 

^See, e.g.. Public Citizen v. Farm Credit Administration, 938 F.2d 290 (D.C. Cir. 1991) 
(Reports of FCA regarding the National Consumer Co-op Bank covered by Exemption 8). 

'"The Community Reinvestment Act, 12 USC §2906, requires reports concerning credit made 
available by banks in low and moderate income areas. See also the Federal Deposit Insurance 
Corporation Improvement Act of 1991, which requires reports by the agency's Inspector General for 
each bank failure after July 1, 1993. 

' ^The Office of the Comptroller of the Currency has an ombudsman, whose current responsibili- 
ties include involvement in banks* challenges to their CAMEL ratings. Recently enacted Pub. L. No. 
103-325 requires each federal banking agency to appoint an ombudsman to deal with complaints from 
the public about regulatory activities. 

'* Administrative Conference Statement 12, 1 CFR310.12 (1993). It has also recommended the 
use of ombudsmen more generally in federal agencies. Administrative Conference Recommendation 
90-2. The Ombudsman in Federal Agencies, 1 CFR 305.90-2 (1993). 

'^The use of the term "bank" herem is intended to refer to all financial institutions whose 
information is subject to Exemption 8. Likewise, the term "bank regulatory agency" refers to any 
agency responsible for the regulation or supervision of financial institutions. 

*^This recommendation does not seek to alter the applicability of other FOI A exemptions or of 
notice requirements such as those set out in Executive Order 12600 (relating to predisclosure 
notification for confidential commercial information). 

'^For an illustration of such a report, see the Community Remvestment Act, 12 USC §2906 
(reporting on supply of credit by banks in low and moderate income areas). 

'*See Pub, L. No. 103-325, which requires each federal banking agency to appoint an 
ombudsman. See Administrative Conference Recommendation 90-2, The Ombudsman in Federal 
Agencies, 1 CFR 305.90-2 (1993). 
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Recommendation 95-2 

Debarment and Suspension from Federal Programs 

(Adopted January 19, 1995) 

I. Introduction 

The federal government is very big business in its purchases of products 
and services and in its provision of grants, loans, subsidies, and other types of 
economic assistance. Many private companies — small, medium, and large — 
rely to a significant degree on their business with the government for eco- 
nomic survival. In this recommendation, the Administrative Conference of 
the United States addresses several significant issues that arise when federal 
agencies act to protect the public fisc by suspending or debarring individuals 
and companies who allegedly are not responsible enough to continue to do 
business with the government. 

The Administrative Conference of the United States has considered the 
topic of debarment and suspension from federal programs several times in the 
last 35 years. The 1961-62 temporary Administrative Conference issued a 
series of influential recommendations on the procedural structure of debar- 
ment and suspension of federal contractors. A 1975 study done for the Con- 
ference found that those recommendations remained sound. Since then, there 
has been substantial activity in the debarment and suspension area, as the 
Federal Acquisition Regulation (FAR) and other regulatory programs have 
been promulgated to authorize such actions both in the procurement and 
nonprocurement arenas, and Congress has authorized debarment and suspen- 
sions in a variety of contexts. 

The Conference's recent study focused on the regulatbry programs in- 
volving procurement debarment coordinated by the Federal Acquisition Regu- 
lation Council (FAR Council)^ and promulgated in the FAR,^ and a compa- 
rable (but not identical) effort involving nonprocurement debarment coordi- 
nated separately by 0MB (known as the "Common Rule").^ The two debar- 
ment and suspension programs have similar structures, but they are not iden- 
tical, and not completely complementary. 

Debarment refers to an action to preclude individuals and entities from 
receiving future contracts or other benefits such as loans or grants for a desig- 
nated period of time. A suspension is a similar action on a temporary basis. 
They are intended to ensure that government "does business/' in both its con- 
tracts and its nonprocurement assistance programs, only with individuals and 
entities that are "presently responsible." 

The Department of Defense alone debarred or suspended 1,157 persons 
and businesses in 1994. Across the federal government, almost 6,000 entities 
were debarred or suspended the same year. 
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A. Procurement 

The regulations set forth in the FAR provide that each agency should 
promulgate its own regulations consistent with the FAR provisions. The FAR 
provides that an agency may suspend a contractor on an immediate, tempo- 
rary basis prior to a hearing, based on "adequate evidence" of a variety of 
actions relating to a lack of contractor integrity. A proposed debarment, for 
which there is no minimum evidentiary threshold set out in the FAR, also has 
the effect of immediately precluding the award of additional federal contracts. 
Contractors have the opportunity to present information and argument in op- 
position to a suspension or proposed debarment. In cases where there is a 
disputed issue of material fact, a contractor is entitled to an informal factfinding 
hearing where the contractor may appear with counsel, submit documentary 
evidence, and present and confront witnesses. The regulations do not specify 
the type of hearing officer. The regulations do contain a list of mitigating 
factors the debarring official (who is usually also the suspending official) should 
consider in deciding whether to debar or suspend. Most debarments involve 
contractors that have been indicted or convicted; relatively few involve dis- 
puted issues of material fact that would warrant a hearing. "• 

Contractor suspensions and debarments have government-wide effect; i.e., 
no executive branch agency may enter into a contract with a debarred or sus- 
pended contractor. The General Services Administration administers a list of 
debarred and suspended contractors. 

B. Nonprocurement 

The nonprocurement debarment and suspension process is based on Ex- 
ecutive Order 12549, issued in 1986. 0MB led an effort for uniform regula- 
tions (the Common Rule), and at least 36 agencies have issued such a rule. 
The regulatory framework differs slightly from the procurement debarment 
system. The procedures are basically similar, with suspended persons entitled 
to appear in person or submit written argument and information after the 
suspension is effective, and a further informal hearing available in cases with 
disputed issues of material fact. Unlike in the procurement context, however, 
a proposed debarment does not have immediate effect. Nor do the 
nonprocurement regulations contain a list of factors the debarring official should 
consider in connection with the decision whether to debar or suspend. 

As in the procurement context, nonprocurement debarments and suspen- 
sions have executive branch-wide effect and the GSA publishes a list of those 
debarred or suspended. However, those debarred or suspended under one 
(e.g., the nonprocurement) system are not now debarred from the other; i.e., 
there is no reciprocal effect. 

Debarments and suspensions under both regulatory programs generally 
may not exceed three years. They may be terminated on a showing that, 
among other things, there has been a bona fide change in ownership or man- 
agement, or that the causes on which the debarment was based have been 
eliminated. 
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n. Discussion 

Although the nonprocurement and procurement debarment programs 
appear generally to be functioning fairly well, the Conference does recom- 
mend some changes to make the process more efficient and fairer. 

A. Reciprocal Effiect 

As noted, the procurement and nonprocurement systems, while each hav- 
ing government-wide effect, do not have reciprocal effect. Legislation^ and 
an executive order^ have mandated that this problem be resolved, and the 
Conference underscores the importance of making the appropriate regulatory 
modifications promptly to ensure that debarment or suspension under one 
system leads to debarment or suspension under both. The Conference also 
believes that the existing provisions allowing agency heads to waive the ap- 
plicability of a government-wide debarment or suspension for their agency 
should be retained.'' 

B. Debarring Officials and Hearing Officers 

Neither regulatory framework specifies criteria for appointing the debar- 
ring official. Some agencies have written specifications identifying the type 
of official who is to perform this function, as well as the official who is to 
serve as a hearing officer in the relatively few cases where informal hearings 
on disputed issues of fact are held. However, there is no uniformity among the 
agencies that have established these criteria. For example, at the Department 
of Housing and Urban Development, where hearings are relatively frequent, 
administrative law judges (ALJs) or board of contract appeals (BCA) judges 
serve in effect as debarring officials, while also presiding over the hearings. 
At the Department of the Air Force, the debarring official is the Assistant 
General Counsel for Contractor Responsibility, and a military trial judge pre- 
sides over any factfinding proceedings. The Environmental Protection 
Agency's debarring official is the director of its Office of Grants and Debar- 
ment, but the agency uses hearing officers who do not have the institutional 
independence of an ALJ, BCA judge, or military judge. Few agencies ex- 
pressly require either the debarring official or the hearing officer to have any 
specific level of institutional independence. 

The informal nature of the adjudication, as well as the process for a 
prehearing suspension, have been consistently upheld by the courts as provid- 
ing due process. Courts have occasionally discussed the need to ensure some 
measure of independence on the part of adjudicators.^ Neither the FAR nor 
the Common Rule explicitly addresses the issue. Given the informal charac- 
ter of debarment and suspension determinations, as well as the "business" 
protection basis for such decisions, the strict separation of functions and total 
avoidance of ex parte contacts that would apply in more formal contexts may 
not be needed. However, it is important that the debarring official be suffi- 
ciently independent to protect due process. It is, for example, good practice 
that the debarring official not be supervised by nor directly supervise the in- 
vestigators or advocates who are developing the cases. It is also good practice 
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for debarring officials generally to ensure that all information that serves as 
the basis for decision appears in the administrative record, and that it is made 
available to the respondent in contested cases. 

When there is a hearing to resolve disputed issues of material fact in a 
suspension or debarment case, a greater degree of independence ought to be 
required on the part of the hearing officer. The Administrative Conference 
has recently taken the position that cases involving "imposition of sanctions 
with substantial economic effect" should be heard by administrative lawjudges.^ 
Debarments and suspensions clearly can have substantial economic effect. 
Depending on the type of entity and the nature of its business, a debarment 
from federal contracts or other benefits may bankrupt a company. Therefore, 
while a full APA formal hearing is not constitutionally required in debarment 
and suspension cases, even where there are disputed issues of fact, use of a 
truly independent hearing officer is consistent with notions, and appearances, 
of fairness. In some statutory debarment programs, Congress has required 
that post-debarment hearings be presided over by ALJs.^'' ALJs clearly have 
the requisite independence. Administrative judges from boards of contract 
appeals and military judges have similar independence. They are experi- 
enced in providing hearings that ensure that the respondent has the proper 
opportunity to present a case. Using only such independent judges for 
factfinding hearings would also ensure uniformity among agencies; since a 
debarment has government-wide effect, the nature of a fact-finding hearing 
should not depend on the particular agency taking the action. The Confer- 
ence therefore recommends that, where there are disputed issues of material 
fact in debarment or suspension cases, the agency assign an ALJ, BC A judge, 
or military judge to preside over the hearing. If an agency wishes to use some 
other hearing officer, it should ensure that such officer is guaranteed indepen- 
dence comparable to that of an ALJ." Agencies should also provide in their 
rules whether the judge would issue (a) findings of fact that would be certified 
to the debarring official; (b) a recommended decision to the debarring official; 
or (c) an initial decision, subject to any appropriate further appeal within the 
agency.'^ 

C. The FAR and Common Rule 

As discussed above, the two sets of procedures, for procurement and for 
nonprocurement debarment and suspension, are not identical. Some of the 
variations relate to the differing natures of the programs they address. On 
other issues, uniformity might serve to eliminate confusion, especially in light 
of the government-wide effect and (hopefully soon-to-be) reciprocal impact. 
At a minimum, there are several issues that the Conference recommends be 
addressed in each set of rules. 

Both nonprocurement and procurement debarments and suspensions are 
discretionary. The procurement regulations include a list of mitigating fac- 
tors the debarring official should consider in determining whether to debar or 
suspend. '^ No such list exists in the nonprocurement context, and neither 
program has a list of aggravating factors. The Conference recommends that a 
list of mitigating and aggravating factors be included in the regulations for 
both programs. These lists should be considered by debarring officials both in 
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determining whether to impose a debarment or suspension, and in determin- 
ing the period of debarment.^'' The Conference takes no piosition on whether 
any such list should represent an exclusive list of factors to be considered, but 
does recommend that each agency make clear its intention with respect to 
exclusivity. The Conference also notes that both aggravating and mitigating 
circumstances should focus on issues relating to the respondent's "present 
responsibility" to avoid any appearance that the debarment is intended as 
punishment. 

As noted, each type of debarment is effective across the executive branch. 
There will thus be cases where a particular entity does business with multiple 
agencies. The Conference recommends that a procedure be developed by which 
agencies can efficiently and routinely coordinate with each other and deter- 
mine which agency will serve as the lead agency on behalf of the government 
in taking debarment and/or suspension action. This would avoid multiple 
actions with inconsistent results. It may also ensure that the agency with the 
greatest interest will handle the case. The Conference is aware that agencies 
considering actions relating to the same respondent do confer informally in 
many cases, but believes that a more uniform, regularized process for agen- 
cies to determine a lead agency in particular cases would be preferable. 

As also noted, suspensions become effective immediately. The suspended 
respondent may, after the fact, submit written comment and information to 
the debarring official opposing the continuation of the suspension. In some 
cases, the lack of advance notice is necessary to allow an agency to protect the 
integrity of its contracting or nonprocurement program. In other cases, how- 
ever, it may be appropriate to provide advance notice to the potential respon- 
dent that a suspension or proposed debarment may be forthcoming. In fact, 
some agencies do send what are in essence "show cause" letters in certain 
situations. In cases where the interests of the government would not be sub- 
stantially adversely affected by providing advance notice of a suspension of 
proposed debarment, the Conference encourages agencies to provide such 
notice. 

Given that debarments and suspensions have a government-wide effect 
and may soon also apply to both procurement and nonprocurement programs, 
it is especially important that respondents be given notice at the earliest op- 
portunity of these potential impacts. 

Suspensions require a finding of "adequate evidence" as a threshold for 
their issuance. Proposed debarments, which in the procurement context have 
a similar preclusive effect, have no such threshold. (An ultimate decision to 
debar must be based on the preponderance of evidence, however.) Given their 
immediate effect, a minimum evidentiary threshold for procurement propos- 
als to debar would also be appropriate. The Conference recommends that 
proposals to debar in the procurement context require "adequate evidence of 
cause to debar." 

The Administrative Conference also recommends that all agencies within 
the "executive branch" (broadly construed to include "independent" agencies) 
should implement the "Common Rule" and those portions of the FAR that 
address suspension and debarment. 
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D. Statutory Debarments 

The procurement and nonprocurement debarment and suspension pro- 
grams are based in regulation and/or executive order. There are also many 
statutorily-based debarment schemes, some of which also involve procure- 
ment and nonprocurement programs. In many of these statutory programs, 
Congress has restricted agencies* discretion whether to debar, or to determine 
the length of a debarment.'* Congress has increasingly opted to require agen- 
cies to debar or suspend in particular situations. Debarment and suspension 
are not intended to be punitive remedies, but rather are premised on the need 
to protect the integrity of government programs. The Conference believes 
that Congress should ordinarily allow agencies to retain the discretion to de- 
termine (1) whether debarments or suspensions are appropriate in individual 
cases, and (2) the appropriate length of such debarments. Moreover, Con- 
gress should review existing statutory schemes that mandate debarment and/ 
or particular terms of debarment, and determine whether they should be con- 
tinued. The primary basis for recommending that agency discretion not be 
limited with respect to most debarment and suspension determinations is the 
need to retain flexibility to meet the needs of the government and the public. 
The Conference believes that agency officials generally would be in a better 
position than Congress to determine appropriate remedial sanctions in indi- 
vidual cases that serve both to protect the fisc and meet program needs. '^ 

The co-existence of the regulatory debarment programs that are the focus 
of this recommendation with a broad variety of statutory debarment programs 
creates a number of issues that relate to the interactions between them. The 
Conference may in the future study these issues, which include conflicts that 
arise from inconsistent procedural requirements and questions about whether 
all statutory programs are intended to have government-wide effect. 

RECOMMENDATION 

I. Entities coordinating the Federal Acquisition Regulation (FAR) and the 
Common Rule for nonprocurement debarment, and individual agencies in 
their procurement and nonprocurement debarment and suspension regula- 
tions, should promptly ensure that the applicable regulations provide that sus- 
pensions or debarments from either federal procurement activities or federal 
nonprocurement activities have the effect of suspension or debarment from 
both, subject to waiver and exception procedures. ^^ 

II. Entities coordinating the FAR and the Common Rule, and individual 
agencies in their regulations, should ensure that: 

A. cases involving disputed issues of material fact are referred to ad- 
ministrative law judges, military judges, administrative judges of boards of 
contract appeals, or other hearing officers who are guaranteed similar levels 
of independence'^ for hearing and for preparation of (1) findings of fact certi- 
fied to the debarring official; (2) a recommended decision to the debarring 
official; or (3) an initial decision, subject to any appropriate appeal within the 
agency 
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B. debarring officials in each agency should: 

1. be senior agency officials; 

2. be guaranteed sufficient independence to provide due process; 
and 

3. in cases where the agency action is disputed, ensure that any 
information on which a decision to debar or suspend is based appears in the 
record of the decision. 

III. Entities coordinating the FAR and the Common Rule, and individual 
agencies in their regulations, should provide that each regulatory scheme for 
suspension and debarment includes: 

A. a list of mitigating and aggravating factors that an agency should 
consider in determining (1) whether to debar or suspend and (2) the term for 
any debarment; 

B. a process for determining a single agency to act as the lead agency on 
behalf of the government in pursuing and handling a case against a person or 
entity that has transactions with multiple agencies; 

C. (with respect to procurement debarment only) a minimum evidentiary 
threshold of at least "adequate evidence of a cause to debar" to issue a notice 
of proposed debarment; 

D. a requirement that all respondents be given notice of the potential 
government-wide impact of a suspension or debarment, as well as the applica- 
bility of any such action to both procurement and nonprocurement programs; 
and 

E. encouragement for the use of "show cause" letters in appropriate cases. 

IV All federal agencies in the executive branch (broadly construed to in- 
clude "independent" agencies) should implement the Common Rule and FAR 
rules on suspension and debarment. 

V Congress should ordinarily refrain from limiting agencies' discretion by 
mandating suspensions, debarments, or fixed periods of suspension or debar- 
ment. Congress should also review existing laws that mandate suspensions, 
debarments, and fixed periods, to determine whether to amend the provisions 
to permit agency discretion to make such determinations. 



^The FAR Council includes representatives of the Office of Federal Procurement Po 1 icy in OM B, 
the General Services Administration, NASA, and the Department of Defense. 

M8CFR §9.400 etseq. 

^53 Fed Reg. 19,204(1988). 

*For example, 96 percent oflhe Air Force *s debarments and suspensions are based on indictments 
and convictions. Neither the Army, Air Force, Defense Logistics Agency, nor the Navy has had fact- 
based hearings in any debarment or suspension cases in the last five years. 

^The Federal Acquisition Streamlining Act, Pub. L. No. 103-355 (1994). 

«Exec. Order 12689, issued in 1989. 
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^Waiver and exception procedures are currently found in the FAR at 48 CFR 9.406- 1(c), 9.407- 
1(d), and in the Common Rule at X.215. 

*In Girard v. Klopfenstein, 930 F.2d 738 (9th Cir. 1991), the court suggested the need for a 
separation of the prosecutorial and decisionmaking functions in a debarment case, but did not explicitly 
decide the issue. 

^See Recommendation 92-7, The Federal Administrative Judiciary^ at T|A(l)(c). 
^^See 42 USC §1320a-7(exclusion of health care providers from Medicare program participa- 
tion). 

''See 5 USC §554(d)(2). 

'^Regarding the need to clearly setforth the appeals procedure, see Darby v. Cisneros, 1 13 S.Ct. 
2539 (1993)(in absence of agency regulations governing agency appeal, respondents could proceed 
directly to court). 

"The procurement^debarment rule indicates that the debarring official "should consider" the 
mitigating factors in determining whether to debar. The suspension rule provides that the suspending 
official "may, but is not required to consider*' mitigating factors in determining whether to suspend. The 
Conference recommends that the "should consider" language be used in both debarment and suspension 
cases. 

"The Administrative Conference has recommended standards for mitigating statutory money 
penalty amounts imposed administratively. See Recommendation 79-3, Agency Assessment and 
Mitigation of Civil Money Penalties. 

"For example, DHHS is required to "exclude" from participation in the Medicare and Medicaid 
programs for five years any health care provider who is convicted of a crime related to the provision of 
services under those programs, or of patient abuse. 42 USC § 1320a- 7(a). 

^•^This recommendation should not be read to discourage Congress from providing guidelines for 
agencies to consider in exercising their discretion. 

' 'Waiver and exception procedures are currently found in the FAR at 48 CFR 9.406- 1 (c), 9.407- 
1(d), and in the Common Rule at X.215. 

'""See 5 USC §554(dX2). 
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Recommendation 95-3 

Review of Existing Agency Regulations 

(Adopted June 15, 1995) 

Federal agencies generally have systems in place to develop new regula- 
tions. Once those regulations have been promulgated, the agency's attention 
usually shifts to its next unaddressed issue. There is increasing recognition, 
however, of the need to review regulations already adopted to ensure that they 
remain current, efifective and appropriate. Although there have been instances 
where agencies have been required to review their regulations to determine 
whether any should be modified or revoked, there is no general process for 
ensuring review of agency regulations. 

The Administrative Conference believes that agencies have an obligation 
to develop systematic processes for reviewing existing rules, regulations and 
regulatory programs on an ongoing basis. If Congress determines that such a 
review program should be mandated, it should allow the President and agen- 
cies maximum flexibility to design processes that are sensitive to individual 
agency situations and types of regulations. Thus, such legislation should as- 
sign to the President the responsibility for overseeing agency compliance 
through general guidelines that take into account agency resources and other 
responsibilities. The obligation to review existing regulations should be made 
applicable to all agencies, whether independent or in the executive branch. 

Given the difference among agencies, however, processes for review of 
existing regulations should not be "one-size-fits-all," but should be tailored to 
meet agencies' individual needs. Thus, the President, as well as Congress, 
should avoid mandating standardized or detailed requirements. Moreover, 
the review should focus on the most important regulations and offer sufficient 
time and resources to ensure meaningful analysis. Tight time frames or re- 
view requirements applicable to all regulations, regardless of their narrow or 
limited impact, may prevent agencies from being able to engage in a mean- 
ingful effort. It is important that priority-setting processes be developed that 
allow agencies, in consultation with the Office of Management and Budget 
and the public (including but not limited to the regulated communities), to 
determine where their efforts should be directed. 

Public input into the review process is critical. The Administrative Pro- 
cedure Act already provides in section 553(e) for petitions for rulemaking, 
which allow the public to seek modifications or revocation of existing regula- 
tions as well as ask for new rules. The Administrative Conference has in the 
past suggested some improvements in the ways agencies administer and re- 
spond to such petitions. See Recommendation 86-6, Petitions for Rulemaking. 
It suggests, among other things, that agencies establish deadlines for respond- 
ing to petitions. The Conference reiterates that recommendation and pro- 
poses that, if necessary, the President by executive order or the Congress should 
mandate that petitions be acted upon within a specified time, for example 12- 
18 months. 
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Although petitions for rulemaking are a useful method for the public to 
recommend to agencies changes it believes are important, such petitions should 
not be allowed to dominate the agency's agenda. Agencies have a broad re- 
sponsibility to respond to the needs of the public at large and not all members 
of the public are equally equipped or motivated to file rulemaking petitions. 
Thus, the petition process should be a part, but only a part, of the process for 
determining agency rulemaking priorities, both with respect to the need for 
new regulations and to review of existing regulations. Agencies should also 
develop other mechanisms for public input on the priorities for review of regu- 
lations, as well as on the impact and effectiveness of those regulations. 

Properly done, reviewing existing regulations is not a simple task. It may 
require resources and information that are not readily available. Each agency 
faces different circumstances, depending on the number of its regulations, 
their type and complexity, other responsibilities, and available resources. These 
processes must be designed so that they take into account the need for ongoing 
review, the agency's overall statutory responsibilities, including mandates to 
issue new regulations, and other demands on agency resources. Because there 
are relatively few successful well-developed models available and no widely 
accepted methodologies, the Conference recommends that agencies experi- 
ment with various methods. Such programs might explore different approaches 
with the aim of finding one (or several) that fiinctions effectively for the par- 
ticular agency. Agencies may want to look to activities at the state level, as 
well as the limited federal-level experience. 

Review of existing regulations is primarily a management issue. As such, 
agency discretion must be recognized as important and judicial review should 
be limited. Agency denials of petitions for rulemaking under the APA are 
subject to judicial review, but courts have properly limited their scope of re- 
view in this context. There is no warrant for Congress to change current 
review standards, nor should any regularized or systematic program for re- 
view of existing regulations be subject to greater judicial scrutiny. 

RECOMMENDATION 

I. Review Requirements. All agencies (executive branch or "independent") 
should develop processes for systematic review of existing regulations to de- 
termine whether such regulations should be retained, modified or revoked. If 
Congress decides to mandate such programs, it should limit that requirement 
to a broad review, assign to the President the responsibility for overseeing the 
review process, and specify that each agency design its own program. 

II. Focus of Regulation Review. Systematic review processes should be 
tailored to meet the needs of each agency, focus on the most important regula- 
tions, and provide for a periodic, ongoing review. The nature and scope of the 
review should be determined by, among other things, the agency's other re- 
sponsibilities and demands on its resources. Sufficient time should be pro- 
vided to allow meaningful information-gathering and analysis. 
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III. Setting Priorities. Agencies should establish priorities for which regu- 
lations are reviewed when developing their annual regulatory programs or 
plans, ^ and in consultation with 0MB and the public. In setting such priori- 
ties, the following should be considered: 

A. whether the purpose, impact and effectiveness of the regulations have 
been impaired by changes in conditions;^ 

B. whether the public or the regulated conmiunity views modification 
or revocation of the regulations as important; 

C. whether the regulatory function could be accomplished by the pri- 
vate sector or another level of government more effectively and at a lower 
cost; and 

D. whether the regulations overlap or are inconsistent with regulations 
of the same or another agency. 

Agencies should not exclude from their review those regulations for which 
statutory amendment might be required to achieve desired change. Agencies 
should notify Congress of such regulations and the relevant statutory provi- 
sions. 

IV Public Input 

A. Agencies should provide adequate opportunity for public involve- 
ment in both the priority-setting and review processes. In addition to reliance 
on requests for comment or other recognized means such as agency ombuds- 
men^ and formally-established advisory committees, agencies should also con- 
sider other means of soliciting public input. These include issuing press re- 
leases and public notices, convening roundtable discussions with interested 
members of the public, and requesting comments through electronic bulletin 
boards or other means of electronic communication. 

B. The provisions of 5 USC section 553(e) authorizing petitions for 
rulemaking also provide a method for reviewing existing regulations. These 
provisions should be strengthened to ensure adequate and timely agency re- 
sponses.^ Agencies should establish deadlines for their responses to petitions; 
if necessary, the President by executive order or Congress should mandate 
that petitions be acted upon within a specified time. Congress should not 
modify the current limited judicial review standard applicable to petitions for 
rulemaking. 

V Agency Implementation of Regulatory Review Processes 

A. Agencies should provide adequate resources to and ensure senior level 
management participation in the review of existing regulations. 

B. As part of the review process, agencies should review information in 
their files as well as other available information on the impact and the effec- 
tiveness of regulations and, where appropriate, should engage in risk assess- 
ment and cost-benefit analysis of specific regulations. 

C. In developing processes for reviewing existing regulations, agencies 
should consider: 

1. Frequency of review: Regulations could be reviewed on a pre- 
set schedule (e.g., regulations reviewed every [x] years; a review date set at 
the time a new regulation is issued; regulations subject to "sunset" dates) or 
according to a flexible priority list. 
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2. Categories of regulations to be reviewed: Regulations could be 
reviewed by age, by subject, by affected group, by agencies individually or on 
a multi-agency basis. 

D. Agencies should consider experimenting with partial programs and 
evaluate their effectiveness. 



^See Executive Orders 12,498 ("Regulatory Program" required by President Reagan) and 
12,866 ("Regulatory Plan" required by President Clinton). 

^ See (V)(B), infra. 

' See ACUS Recommendation 90-2, The Ombudsman in Federal Agencies, 

^ See Recommendation ZSS^ Petitions for Rulemaking. 
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Recommendation 95-4 

Procedures for Noncontroversial and Expedited Rulemaking 

(Adopted June 15, 1995) 

Rulemaking has been the subject of considerable debate and review in 
recent times. Concern has been expressed that rulemaking processes provide 
adequate opportunity for meaningful public input while allowing agencies, in 
appropriate circumstances, to expedite the implementation of rules when they 
either are needed immediately or are routine or noncontroversial. Agencies 
have experimented with procedures to achieve these objectives. Two of these 
procedures, "direct final rulemaking," and "post-promulgation comment" rules 
(also called "interim final rulemaking") are discussed here. 

L Direct Final Rulemaking 

Direct final rulemaking is a technique for expediting the issuance of non- 
controversial rules. It involves agency publication of a rule in the Federal 
Register with a statement that, unless an adverse comment is received on the 
rule within a specified time period, the rule will become effective as a final 
rule on a particular date (at least 30 days after the end of the comment period). 
However, if an adverse comment is filed, the rule is withdrawn, and the agency 
may publish the rule as a proposed rule under normal notice-and-comment 
procedures.* 

The process generally has been used where an agency believes that the 
rule is noncontroversial and adverse comments will not be received. It allows 
the agency to issue the rule without having to go through the review process 
twice (i.e., at the proposed and final rule stages),^ while at the same time 
offering the public the opportunity to challenge the agency's view that the rule 
is noncontroversial. 

Under current law, direct final rulemaking is supported by two rationales. 
First, it is justified by the Administrative Procedure Act's "good cause" ex- 
emption from notice-and-comment procedures where they are found to be 
"unnecessary." The agency's solicitation of public comment does not under- 
cut this argument, but rather is used to validate the agency's initial determina- 
tion. Alternatively, direct final rulemaking also complies with the basic no- 
tice-and-comment requirements in section 553 of the APA. The agency pro- 
vides notice and opportunity to comment on the rule through its Federal Reg- 
ister notice; the publication requirements are met, although the information 
has been published earlier in the process than normal; and the requisite ad- 
vance notice of the effective date required by the APA is provided.^ 

Because the process protects public comment and expedites routine 
rulemaking, the Administrative Conference recommends that agencies use 
direct final rulemaking in all cases where the "unnecessary" prong of the 
good cause exemption is available, unless the agency determines that the pro- 
cess would not expedite issuance of such rules. The Conference fiirther rec- 
ommends that agencies explain when and how they will employ direct final 
rulemaking. Such a policy should be issued as a procedural rule or a policy 
statement.'* 
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The Conference recommends that agencies publish in the notice of the 
direct final rulemaking the fiill text of the rule and the statement of basis and 
purpose, including all the material that would be required in the preamble to 
a final rule. The Conference also recommends that the public be afforded 
adequate time for comment.^ 

The direct final rulemaking process is based upon the notion that receipt 
of "significant adverse" comment will prevent the rule from automatically 
becoming final. Agencies have taken different approaches in defining "ad- 
verse" comments for this purpose. Some have said that a mere notice of intent 
to file an adverse comment is sufficient. Others have required that the com- 
ment either state that the rule should not be adopted or suggest a change to the 
rule; proposals simply to expand the scope of the rule would not be considered 
adverse. Some have said that a recommended change in the rule would not in 
and of itself be treated as adverse unless the comment states that the rule 
would be inappropriate as published. The Conference recommends that a 
significant adverse comment be defined as one where the commenter explains 
why the rule would be inappropriate, including challenges to the rule's under- 
lying premise or approach, or would be ineffective or unacceptable without a 
change. In determining whether a significant adverse comment is sufiTicient 
to terminate a direct final rulemaking, agencies should consider whether the 
comment raises an issue serious enough to warrant a substantive response in a 
notice-and-comment process. 

To assure public notice of whether and when a direct final rule becomes 
effective, agencies should include in their initial Federal Register notices a 
statement that, unless the agency publishes a Federal Register notice with- 
drawing the rule by a specified date, it will become effective no less than 30 
days after such specified date. Alternatively, an agency should publish a sepa- 
rate "confirmation notice" after the close of the comment period stating that 
no adverse comments were received and setting forth an effective date at least 
30 days in the fiiture. The effective date of the rule should be at least 30 days 
after the public has been given notice that the agency does not intend to with- 
draw the rule, unless the rule "grants or recognizes an exemption or relieves a 
restriction," 5 USC §553(d)(l), or is otherwise exempted from the delayed 
effective date of section 553(d) of the APA. The fact that a rule has proved 
noncontroversial is not itself an appropriate basis for dispensing with the de- 
lay in the effective date. 

Agencies may also wish to consider using direct final rulemaking proce- 
dures in some cases where the text of the rule has been developed through the 
use of negotiated rulemaking. Where the course of the negotiations suggests 
that the result will be noncontroversial, the direct final rulemaking process 
offers the opportunity for expedited rulemaking while at the same time ensur- 
ing that the opportunity for comment is not foreclosed. 

Although direct final rulemaking is viewed by the Conference as permis- 
sible under the APA as currently written, Congress may wish to expressly 
authorize the process. Authorization would alleviate any uncertainty and re- 
duce the potential for litigation. 
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IL Post-promulgation Comment Procedures ("Interim-Final 
Rulemaking^') 

Agencies have increasingly used a post-promulgation comment process 
commonly referred to as "interim final rulemaking" to describe the issuance 
of B, final rule without prior notice and comment, but with a post-promulga- 
tion opportimity for comment. By inviting comment, the agency is indicating 
that it may revise the rule in the future based on the comments it receives — 
thus leading to the label of an "interim-fmal" rule. 

Although the process has been used in a variety of contexts, it is used 
most frequently where an agency finds that the "good cause" exemption of the 
APA justifies dispensing with prepromuigation notice and comment. Recog- 
nizing the value of public comment, however, the agency offers an opportu- 
nity for comment after the final rule has been published.^ This allows the 
agency both to issue the rule quickly where necessary and provide opportunity 
for some public comment. On the other hand, prepromulgation comment is 
generally considered preferable because agencies are perceived by commenters 
as more likely to accept changes in a rule that has not been promulgated as a 
final rule — and potential commenters are more likely to file comments in 
advance of the agency's "final" determination. 

Under current law, agencies must be able to justify use of the good cause 
or other exemptions from notice-and-comment procedures under the APA if 
they are providing only post-promulgation comment opportunity. Courts gen- 
erally have not allowed post-promulgation comment as an alternative to the 
prepromulgation notice-and-comment process in situations where no exemp- 
tion is justified. Where a rule is exempt from notice-and-comment require- 
ments, however, it is still advantageous to provide such procedures, even if 
offered after the rule has been promulgated. Public comment can provide 
both useful information to the agency and enhanced public acceptance of the 
rule.*^ 

The Conference therefore recommends that, where an agency invokes the 
good cause exemption because notice and comment are "impracticable" or 
"contrary to the public interest," it should provide an opportunity for post- 
promulgation comment.® This recommendation does not apply to temporary 
rules, i.e., those that address a temporary emergency or expire by their own 
terms within a relatively brief period, such as rules that close waterways for 
boat races or airspace for air shows. 

When using post-promulgation comment procedures in this context, agen- 
cies should implement the following processes. The agency should include in 
the notice of the rule a request for public comment as well as a statement that 
it will publish in the Federal Register a response to significant adverse com- 
ments received along with modifications to the interim rule, if any. The Con- 
ference also suggests that an agency generally put a cross-reference notice in 
the "Proposed Rules" section of the Federal Register to ensure that the public 
is notified of the request for comment. The agency should then, and as expe- 
ditiously as possible, respond to any significant adverse comments and make 
any changes that it determines are appropriate. Agencies should consider 
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including in the initial notice either a deadline by which they will respond to 
comments and make any appropriate changes or a **sunset" or termination 
date for the rule's effectiveness. 

The Conference addresses these recommendations in the first instance to 
the agencies. If they do not implement these proposals, the Conference rec- 
ommends that the President issue an appropriate executive order mandating 
use of post-promulgation comment procedures for rules issued under the good 
cause exemption (except those invoking the "unnecessary" clause). If neces- 
sary, or when the APA is otherwise reviewed. Congress should amend the 
APA to include such a requirement. 

The Conference also suggests that agencies consider using similar proce- 
dures for other rules issued initially without notice and comment, such as 
interpretive rules, procedural rules, or rules relating to grants, benefits, con- 
tracts, public property, or military or foreign affairs functions.^ Only for those 
rules where notice and comment are considered unnecessary should such pro- 
cesses not be used; in such cases, agencies should consider direct final 
rulemaking. 

Where an agency has used post-promulgation comment procedures, re- 
sponded to significant adverse comments and ratified or modified the rule as 
appropriate, the Conference suggests that a reviewing court generally should 
not set aside that ratified or modified rule solely on the basis that adequate 
good cause did not exist to support invoking the exemption initially. At this 
stage, the agency's initial flawed finding of good cause should normally be 
treated as harmless error with respect to the validity of the ratified or modified 
rule. 

RECOMMENDATION 

I. Direct Final Rulemaking 

A. In order to expedite the promulgation of noncontroversial rules, agen- 
cies should develop a direct final rulemaking process for issuing rules that are 
unlikely to result in significant adverse comment. Agencies should define 
"significant adverse comment" as a comment which explains why the rule 
would be inappropriate, including challenges to the rule's underlying premise 
or approach, or why it would be ineffective or unacceptable without a change. 
Procedures governing the direct final rulemaking process should be estab- 
lished and published by each agency. 

B. Direct final rulemaking should provide for the following minimum 
procedures: 

1. The text of the rule and a notice of opportunity for public com- 
ment should be published in the final rule section of the Federal Register, '° 
with a cross-reference in the proposed rule section that advises the public of 
the comment opportunity. 

2. The notice should contain a statement of basis and purpose for 
the rule which discusses the issues the agency has considered and states that 
the agency believes that the rule is noncontroversial and will elicit no signifi- 
cant adverse comment. 



100 



3 . The public should be afforded adequate time (at least 3 days) to 
comment on the rule. 

4. The agency's initial Federal Register notice should state which 
of the following procedures will be used if no significant adverse comments 
are received: (a) the agency will issue a notice confirming that the rule will go 
into effect no less than 30 days after such notice; or (b) that unless the agency 
publishes a notice withdrawing the rule by a specified date, the rule will be- 
come effective no less than 30 days after the specified date.'* 

5. Where significant adverse comments are received or the rule is 
otherwise withdrawn, the agency should publish a notice in the Federal Reg- 
ister stating that the direct final rulemaking proceeding has been terminated. '^ 

C. Agencies should also consider whether to use direct final rulemaking 
following development of a proposed rule through negotiated rulemaking. 

D. If legislation proves necessary to remove any uncertainty that direct 
final rulemaking is permissible under the APA, Congress should amend the 
APA to confirm that direct final rulemaking is authorized. 

n. Post-promulgation Comment Procedures (Interim-Final 
Rulemaking) 

A. Agencies should use post-promulgation comment procedures (so- 
called "interim final rulemaking") for all legislative rules that are issued 
without prepromulgation notice and comment because such procedures are 
either "impracticable" or"contrarytothepublicinterest."'^5USC§553(b)(3)(B) 
("good cause exemption")." ff necessary, the President should issue an 
appropriate executive order or Congress should amend the APA to include such 
a requirement. 

B. When using post-promulgation comment procedures, agencies should: 

1. publish the rule and a request for public comment in the final 
rules section of the Federal Register, and, in general, provide a cross-refer- 
ence in the proposed rules section that advises the public that comments are 
being sought. 

2. include a statement in the Federal Register notice that, although 
the rule is final, the agency will, if it receives significant adverse comments, 
consider those comments and publish a response along with necessary modi- 
fications to the rule, if any. 

3 . consider whether to include in the Federal Register notice a com- 
mitment to act on any significant adverse comments within a fixed period of 
time or to provide for a sunset date for the rule. 

C. Where an agency has used post-promulgation comment procedures 
(i.e., appropriate agency ratification or modification of the rule following 
review of and response to post-promulgation comments), courts are encouraged 
not to set aside such ratified or modified rule solely on the basis that inadequate 
good cause existed originally to dispense with prepromulgation notice and 
comment procedures. 
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D. Agencies should consider using post-promulgation comment proce- 
dures for all rules that are issued without prepromulgation notice and comment, 
including interpretive rules, procedural rules, rules relating to contracts, grants 
etc., or military or foreign affairs functions." 



'When an agency believes that it can incorporate the adverse comment in a subsequent direct 
final rulemaking, it may use the direct final rulemaking process again. 

^Rulcs are generally reviewed both by the agency and by the Office of Information and 
Regulatory Affairs. Internal agency review is often time-consuming. Under current practice, review 
of direct final rules by OIRA would be uncommon, because, under E.O. 12866, only rules deemed to 
be "significant" are subject to review. Should this policy be changed, the Conference urges that agency 
rules issued through the direct final rulemaking process be subject to no more than one OIRA review. 

^ A separate Federal Register notice stating that no adverse comment has been received and that 
the rule will be eflfective on a date at least 30 days in the future can also be used to further alleviate any 
concern regarding proper advance notice to the public. 

"The Conference has previously suggested that notice-and-comment procedures be used for 
procedural rules where feasible. See Recommendation 92-1, The Procedural and Practice Rule 
Exemption From APA Notice-and Comment Rulemaking Requirements. 

^The Conference has previously recommended that the APA be amended to ensure that at least 
30 days be allowed for public comment, while encouraging longer comment periods. Recommendation 
93-4, Improving the Environment for Agency Rulemaking, TJIV and Preamble at p. 5. 

^The Administrative Conference has recommended such post-promulgation comment opportu- 
nity. See Recommendation 83-2, The "Good Cause " Exemption from APA Rulemaking Require- 
ments. 

'See also Section 202 of the Unfunded Mandates Reform Act of 1995, Pub. L. 104-2 (to be 
codified at 2 USC 1532) (requirement for preparing analysis in connection with "general notice of 
proposed rulemaking" for rules resulting in non-federal expenditures of $100,000,000 or more). 

*This is consistent with the Conference's long-standing position that such opportunity for 
comment should be offered. See n. 6, supra. See also Recommendation 90-8, Rulemaking and 
Policymaking in the Medicaid Program, 1IA(2). 

^Recommendation 76-5, Interpretive Rules of General Applicability and Statements of 
General Policy. Cf Recommendation 92-1, TheProceduralandPracticeRuleExemptionFromAPA 
Notice-and-Comment Rulemaking Requirements. . 

'"Agencies should also consider other mechanisms for providing public notice. 

' '5 USC 553(d) provides for exemption from the 30-day advance notice where, for example, the 
rule "grants or recognizes an exemption or relieves a restriction." 

'^At that point, of course, the agency may proceed with usual notice-and-comment rulemaking, 
or if the agency believes that it can easily address the comment(s), it may proceed with another direct 
final rulemaking. 

'^This recommendation does not apply to temporary rules, meaning those that expire by their 
own terms within a relatively brief period. 

'''The Conference does not recommend a change in the coverage of the "good cause" exemption, 
but does not oppose a change if such a change is understood simply as a codification of existing practice. 

'^However, this recommendation does not apply to rules issued under the "unnecessary" clause 
of the good cause exemption; in such cases, agencies should consider usingdirect final rulemaking. See 
part I, above. 
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Recommendation 95-5 
Government Contract Bid Protests 

(Adopted June 15, 1995) 

In contrast to the private contracting system, which relies mainly on profit 
maximization and reputation to constrain the discretion of private purchasers 
in dealing with potential sellers, United States law provides a variety of op- 
portunities for disappointed seekers of government contracts to air their griev- 
ances against the contracting process and its results. In addition to pursuing 
redress within the purchasing agency, a disappointed offeror can challenge 
the government's conduct in one of four protest forums: the General Ac- 
counting Office (GAO), the General Services Board of Contract Appeals 
(GSBCA) (for contracts involving automated data processing and telecom- 
munications equipment), the federal district courts, and the Court of Federal 
Claims. In no other area of public administration have Congress and the 
courts provided so large and diverse an array of avenues for challenging the 
decisions of government officials. 

This complex system evolved in a number of steps over the last 75 years. 
Soon after its creation in 1921, GAO began accepting bid protests under its 
authority to settle and adjust claims involving the United States and to issue 
advisory decisions concerning questions of payment by the government. In a 
series of court opinions from the mid-1950's to 1970 [most notably the 1970 
decision in Scanwell Laboratories, Inc. v. Shaffer, 424 F.2d 859 (D.C. Cir. 
1970)], the federal district courts took on an expanded role in oversight of bid 
protests, and Congress extended authority to grant equitable relief in pre- 
award bid protest cases to the Claims Court (now the Court of Federal Claims) 
in the Federal Courts Improvement Act of 1982. The Competition in Con- 
tracting Act of 1984 (CICA) completed the foundation for the modern bid 
protest structure. CICA reflected a strong congressional presumption that 
government purchasing agencies should use competitive procurement tech- 
niques to increase opportunities for firms to compete for contract awards. It 
bolstered the bid protest mechanism and increased the ability of complaining 
offerors to gain access to information about the government's decisionmaking 
process. 

The eleven years that have passed since enactment of that legislation 
provide a basis for reexamination of the Act's premises and its impact. In 
addition, the government procurement process has been the subject of much 
recent study by scholars, professional associations, and blue ribbon commis- 
sions including the Acquisition Law Advisory Panel and the National Perfor- 
mance Review. Congress has also given extensive recent consideration to 
procurement reform. Severe budget pressures have inspired several congres- 
sional committees to consider statutory changes that would reduce procure- 
ment transaction costs and induce a broader array of firms to compete for 
government contracts. The Federal Acquisition Streamlining Act of 1994, 
enacted last fall, changed many features of procurement regulation and sig- 
naled a new congressional receptivity to proposals for restructuring the pro- 
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curement process, although it did not significantly change the structure of the 
bid protest process. Legislation introduced this spring and supported by the 
Clinton Administration would, among other things, establish a uniform arbi- 
traiy-and-capricious standard of review for all bid protests and eliminate the 
jurisdiction of the federal district courts. Other legislative initiatives are in 
development. 

Proposals for reorganizing the bid protest process have been numerous 
and varied, including suggestions for a single administrative bid protest fo- 
rum (one of the existing forums or a new entity), as well as for different com- 
binations of existing or new forums. Issues such as the appropriate standard 
of review, available discovery, formality of procedure, and availability of a 
stay of the procurement pending the proceedings have also prompted widely 
varying suggested alternatives. Although much attention has been devoted to 
the bid protest process, however, it has been largely theoretical. Without ad- 
ditional, currently unavailable empirical information, the Administrative Con- 
ference does not believe it can recommend a specific design for an ideal forum 
or combination of forums to process bid protests. 

Certain streamlining modifications to the existing system of alternatives, 
however, seem clearly appropriate without further study. In particular, the 
Conference sees no persuasive justification for preserving direct court juris- 
diction over bid protests. The administrative options for hearing bid protests 
today are considerably more substantial than those that existed when Scanwell 
was decided or when Congress granted protest jurisdiction to the Court of 
Federal Claims. Moreover, the factual and legal issues involved in these cases 
are well within the competence of an administrative forum. Provision for 
direct judicial review of administrative protest decisions in the Court of Ap- 
peals for the Federal Circuit should adequately protect the rights of litigants 
(provided that the administrative decision includes clearly stated reasons, so 
that there will be a record adequate for judicial review) and promote the 
development of a consistent body of law related to protests. 

Even if Congress decides to preserve direct recourse to the courts, there is 
no longer a need for initial district court jurisdiction. The Court of Federal 
Claims provides a satisfactory forum for court consideration of these cases. 
The caseload in question is not large enough to burden that court unduly, and 
through travel and, when appropriate, telecommunications, the Court of Fed- 
eral Claims adequately meets the needs of litigants outside of Washington, 
DC. 

To make wise decisions about the exact type of administrative forum (or 
forums) that should hear bid protests, however, requires empirical data on the 
impact of bid protests on government procurement that is not now available. 
Moreover, these issues raise questions about the basic premises underlying 
the bid protest system. Current law, and many of the debates about the num- 
ber and nature of forums for review of bid protests, assume that a robust pro- 
test mechanism improves government procurement performance by spurring 
savings-generating competition for government contracts and by monitoring 
the performance of government officials who may not exercise discretion to 
the benefit of taxpayers. But there is scant empirical evidence for judging 
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whether public purchasing officials are more prone to shirk their responsibil- 
ity to maximize taxpayer interests than private purchasing officials are to 
shirk their responsibility to maximize shareholder interests, or what net efifect 
the modem system of protest controls, including CICA and related protest 
reforms, has had on procurement outcomes. 

Fundamental questions about the bid protest process — whether it is effec- 
tive in increasing the efficiency and fairness of government procurement, what 
remedies it should provide to disappointed offerors, or what standard of re- 
view oversight tribunals (regardless of their number or location) should ap- 
ply — are being debated in this empirical void. The Administrative Confer- 
ence believes that informed decisions on these issues require a foundation of 
detailed empirical research that cannot adequately be conducted without Con- 
gressional authorization. In particular, Congress might pass legislation al- 
lowing selected government purchasing agencies to conduct business free from 
protest oversight for a period of time, with the results to be compared with 
those at agencies operating under traditional protest controls.' Additional 
avenues of research, including comparison of pre- and post-Competition in 
Contracting Act agency procurement, detailed study of the impact of GAO or 
GSBCA review on specific agency procurements, examination of state and 
local approaches to procurement and bid protests, or comparison of the pro- 
curement activity and results of a major government purchasing agency and a 
major private company purchasing department, would be aided significantly 
by legislative authorization to collect data and funding support. With the 
successful completion of such research, Congress and other policy makers 
would be able to make better informed judgments about the need for extensive 
protest oversight of government procurement activity and the proper forum 
and standard of review for any such protest oversight. 

RECOMMENDATION 

I. Initial Jurisdiction to Review Bid Protests. Congress should stream- 
line the system for handling bid protests by reducing the alternatives available 
for initial jurisdiction over bid protests. 

A. All bid protests should be heard initially in some administrative 
forum independent of the agency office conducting the procurement.^ To 
achieve this end, Congress should eliminate the direct jurisdiction of the Court 
of Federal Claims and of the federal district courts over bid protests. The 
United States Court of Appeals for the Federal Circuit should be given exclu- 
sive jurisdiction over all appeals from administrative bid protest decisions. 

B. If Congress decides, notwithstanding Recommendation 1(A), that the 
courts should retain direct jurisdiction over bid protests, then such initial court 
jurisdiction should be consolidated in the Court of Federal Claims for both 
pre-award and post-award protests. 

II. Testing Bid Protest Systems. Congress should mandate empirical 
testing of the effect of the bid protest process to analyze the costs and benefits 
of that process and to determine whether it has improved the quality "or re- 
duced the cost of public procurement. This analysis should include evalua- 
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tion of the impact of the bid protest process (and any alternatives under con- 
sideration) on existing and prospective bidders for government contracts as 
well as on the government. It should involve consideration of the potential 
impact of adjustments to the bid protest process (such as application of differ- 
ent standards of review of agency procurement decisions and imposition of 
sanctions for the filing of frivolous bid protests) as well as examination of the 
premises underlying the bid protest system as a whole. Specific approaches 
Congress should consider supporting include: 

A. Cross-agency comparison — a pilot study in which one or more fed- 
eral agencies that conduct a substantial amount of procurement activity would 
be permitted to conduct procurement with respect to some discrete type or 
types of contracts (e.g., computer or telephone equipment contracts) free of 
most or all bid protest controls for a specific period of years (e.g., five years), 
with the agencies* performance to be compared with their own performance 
before the beginning of the pilot and/or on bid protest-controlled contracts 
during the pilot period and with that of agencies continuing to operate under 
the existing bid protest system; 

B. Competition in Contracting Act comparison — a comparison of the 
pre- and post-Competition in Contracting Act procurement ex-perience of major 
government purchasing agencies to identify changes in agency behavior and 
procurement results; 

C. GAO/GSBCA comparison — an examination of specific major pro- 
curements to determine whether GAO and GSBCA bid protest determina- 
tions (including the specific procedures available and standards of review ap- 
plied in these forums) have produced desirable outcomes in particular pro- 
curements and to assess the impact of GAO and GSBCA rulings on purchas- 
ing agency conduct; 

D. Government/private sector comparison — a comparison between the 
procurement experience of a major government purchasing organization and 
that of a major private company purchasing department to determine differ- 
ences in the outcomes of efforts to purchase comparable goods or services over 
time; 

E. Federal/state comparison — a comparison of federal government pro- 
curement experience with that of state and local governments that may em- 
ploy procurement oversight mechanisms different in kind or degree from those 
at the federal level. 

In pursuing any of these options or other studies of the procurement sys- 
tem, Congress should assign responsibility for research and evaluation to an 
independent body that is not directly involved in conducting major procure- 
ments or resolving bid protests. In the case of a pilot study, Congress should 
provide for regular collection of appropriate data during the pilot period to 
permit adequate evaluation. 



'The pending legislation would authorize the Administrator ofthe Office of Federal Procurement 
Policy to '\vaive any provision of law, rule or regulation necessary" to assist agencies in conducting test 
programs to evaluate specific changes in acquisition policies or procedures. S.669, Title V, Section 
5001, amending section 15 of the Office of Federal Procurement Policy Act (41 use §413). Thisbroad 
provision might be read to include authority to waive laws requiring the availability of protest 
mechanisms. 
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^The Administrative Conference takes no position in this recommendation on the preferred 
structure of, or standard of re view to be applied by, such administrative forum(s). The Conference notes, 
however, that if GAO continues to be involved in handling bid protests and such cases are directly 
reviewable in the Court of Appeals for the Federal Circuit, the reviewing court would effectively review 
the contracting agency's decision on the procurement, as informed by the GAO opinion; to facilitate 
this process, agencies should conclude action on a procurement that has been reviewed by the GAO by 
issuing a clear statement of the agency's fmal determination and the reasons for it. 
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Recommendation 95-6 

ADR Confidentiality and the Freedom of Information Act 

(Adopted June 15, 1995) 

The Administrative Dispute Resolution Act (ADRA) accords a substan- 
tial measure of confidentiality to oral or written communications made in a 
covered dispute resolution proceeding. This protection was based upon Ad- 
ministrative Conference Recommendation 88-11, which recognized that in 
promoting the use of alternative dispute resolution (ADR) in federal agencies 
"a carefiil balance must be struck between the openness required for the legiti- 
macy of many agency agreements and the confidentiality that is critical if 
sensitive negotiations are to yield agreements." 

The confidentiality section of the ADRA, 5 USC 574, consists of a de- 
tailed set of standards reflecting generally the balance proposed in Recom- 
mendation 88-11. It is narrow in scope in that it is limited to communications 
prepared for the purposes of a dispute resolution proceeding. It does not pro- 
tect an agreement to enter into a dispute resolution proceeding or the agree- 
ment or award reached in such a proceeding. It does not prevent the discovery 
or admissibility of otherwise discoverable evidence merely because the evi- 
dence was presented in a dispute resolution proceeding. It does not have any 
effect on the information and data necessary to document or justify an agree- 
ment reached in a dispute resolution proceeding. It also permits disclosure of 
a dispute resolution communication in special circumstances where all par- 
ties to the proceeding consent; where the communication has already been 
made public or is required by statute to be made public; or where a court 
determines disclosure is, on balance, necessary to prevent a manifest injus- 
tice, help establish a violation of law, or prevent harm to the public health and 
safety sufficient to justify disclosure. 

In the final stages of the legislative process leading to the passage of the 
ADRA, a question arose as to the relationship between the confidentiality 
section and the Freedom of Information Act (FOIA). With the understanding 
that the importance of passing the dispute resolution bill without delay justi- 
fied an interim solution, a provision, subsection 574(j), was added on the 
Senate floor^ providing that the confidentiality section would not be consid- 
ered an Exemption 3 statute under FOIA.^ 

This last minute addition has created a narrow, but significant, problem 
in accomplishing fiilly the purposes of the ADRA. In those circumstances in 
which dispute resolution communications become "agency records" within 
the meaning of FOIA, the confidentiality of the records is determined not by 
the provisions of section 574, but rather by the terms of the exemptions to 
FOIA. For users of ADR, the trumping effect of FOIA in this class of cases 
means that confidentiality is not governed by the careful balance struck in 
section 574 but rather by the complex body of FOIA law which accords no 
special protection for dispute resolution communications on the basis of the 
process needs of ADR. While some dispute resolution communications that 
become agency records — ^for example because they come under the control of 
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a government-employee neutral — may be exempt from mandatory disclosure 
under FOIA, the scope of the exemptions and possible gaps in coverage create 
uncertainty as to the confidentiality of such records. 

This uncertainty, in turn, has become a disincentive to the use of ADR.^ 
Even though the ADRA has been in place for only four years, concern about 
the impact of FOIA on confidentiality has had a chilling effect on the use of 
ADR. This effect could become even more substantial if a case arose in which 
expected confidentiality was undermined by a FOIA claim. To accomplish 
the objectives of Recommendation 88-11, the confidentiality standards of sec- 
tion 574 should be given effect with respect to all covered dispute resolution 
communications, even where those communications become agency records 
under FOIA." 

RECOMMENDATION 

I. The confidentiality section of the Administrative Dispute Resolution Act, 
5 use 574, should be amended to provide that records confidential under that 
section and generated by or initially submitted to the government in a dispute 
resolution proceeding are exempt from disclosure under the Freedom of Infor- 
mation Act, Exemption 3, 5 USC 552(b)(3). 

II. Any alternative confidentiality procedures agreed to by the parlies and 
neutral under subsection 574(d) should not, for purposes of Exemption 3, be 
construed to provide broader confidentiality than is otherwise available under 
section 574. 

III. The words "any information concerning" should be deleted from section 
574 (a) and (b). 



* During this colloquy. Senator Levin summarized as follows: 

I am pleased that we were able, for the purposes of passing this bill this year 
and getting the ADRprocess rolling, to temporarily resolve the confidentiality issue. 
As the Administrative Conference of the United States wrote in its recommendation 
on this subject,* ♦♦since settlements are essential to administrative agencies, a 
careful balance must be struck between the openness required for the legitimacy of 
many agency agreements and the confidentiality that is critical if sensitive negotia- 
tions are to yield agreements. 

The provisions in this bill, as amended, do not as yet achieve that balance, and 
I am pleased that Senators Grassley and Leahy have agreed to address this issue more 
completely next year. 
136 Cong. Rec. at S18088 (daily cd. Oct. 24,1990). 

^Under Exemption 3, the FOIA disclosure requirements do not apply to matters that are 
"specifically exempted from disclosure by statute... provided that such statute (A) requires that the 
matters be withheld from the public in such a manner as to leave no discretion on the issue, or (B) 
establishes particular criteria for withholding or refers to particular types of matters to be witliheld." 

'Some added uncertainty has been raised by the ADRA's protection of "any information 
concerning" a dispute resolution communication. The recommendation calls for dropping this 
language. 

*This recommendation pertains solely to the provisions of the ADRA The Conference 
recognizes that agencies, in some circumstances, conduct similar processes under other authority. 
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Recommendation 95-7 

Use of Mediation under the Americans with Disabilities Act 

(Adopted June 16, 1995) 

Despite the efforts of the agencies charged with enforcing the Ameri- 
cans with Disabilities Act (ADA), there are substantial backlogs of cases at 
the investigation stage at many agencies, creating unusually lengthy delays in 
enforcement. Because of enforcement delays, many individuals are not ob- 
taining needed relief in a timely manner and respondents are not relieved of 
the burden of pending non-meritorious charges. In this era of shrinking gov- 
ernment, an influx of significant additional public resources for investigation 
and litigation seems unlikely. The Equal Employment Opportunity Commis- 
sion (EEOC) and the Department of Justice have each begun to experiment 
with alternative dispute resolution (ADR) as one approach to reducing back- 
logs and achieving compliance with the statute.^ The Conference believes 
that mediation is the ADR technique that offers greatest immediate promise 
for resolving ADA cases more quickly and to the satisfaction of the parties 
involved, and that agencies with enforcement responsibilities under the ADA 
should offer the opportunity for mediation in appropriate cases. Mediation 
has the potential to preserve relationships between the parties and to empower 
them to take greater responsibility in resolving their disputes. In addition 
compliance with mediated settlements is generally high because of the par- 
ties' participation in developing the solution. 

This recommendation is intended to encourage additional efforts to imple- 
ment the use of mediation and to provide guidance on undertaking and evalu- 
ating a joint program.^ The mediation program proposed in this recommen- 
dation expands on prior agency pilot mediation programs by including addi- 
tional types of cases, and also provides a coordinated framework for media- 
tion of ADA cases under all four titles of the statute. 

Because several agencies are charged with enforcement of the various 
titles of the ADA (EEOC, Department of Justice, Department of Transporta- 
tion, and Federal Communications Commission), it is important that they 
jointly participate in designing the recommended mediation program. This 
collaborative effort will minimize costs and maximize benefits by using a 
common group of trained mediators to mediate a variety of ADA cases, se- 
lected for referral to mediation based on criteria established by the agencies. 
The joint effort should also develop sources of mediators who can serve at low 
cost or pro bono, at least at the inception of the program, and should consider 
ways to finance the costs of using mediators where such arrangements cannot 
be made. 

Extensive evaluation of the program pursuant to criteria established as 
part of the program design will enable the agencies to gather the information 
necessary to refine the program so that it is used most effectively to resolve 
disputes at a low cost, in a manner that is fair to the parties and consistent 
with the statute. The evaluation should include analysis of the comparative 
costs of mediation, the effectiveness of mediation for different types of dis- 
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putes, the satisfaction level of the participants, the impact on the case back- 
log, the effect on processing time of cases, the impact on systemic litigation, 
consistency of mediated results with the statute, and whether mediation dis- 
advantages individuals with disabilities or other historically disadvantaged 
groups. 

Analysis of the program results, along with the results of EEOC and De- 
partment of Justice pilot mediation programs, should provide the information 
necessary to ensure that mediation is furthering the goal of elimination of 
discrimination against the individuals with disabilities. The contemplated 
evaluation will permit the agencies to focus fixture mediation efforts on those 
cases where mediation is most effective. Additionally, successful experience 
with agency-sponsored mediation may encourage and empower actual or po- 
tential parties to use private mediation or even negotiation without neutral 
assistance to resolve fiiture disputes, further conserving government and pri- 
vate resources. 

RECOMMENDATION 

I. Coordinated Mediation Program 

A. The Americans with Disabilities Act (ADA) enforcement agencies^ 
should establish a joint committee composed of representatives of each of the 
agencies to develop a program for voluntary mediation of ADA cases under 
all titles, in order to achieve the rapid, mutually agreeable resolution of dis- 
putes over compliance with the requirements of the ADA.'* This committee 
also could serve the purpose of improving consistency in enforcement of the 
statute among the agencies. In order to assist the joint committee in creating 
a mediation program that will attract participants and meet their needs, the 
agencies should appoint an advisory committee pursuant to the Federal Advi- 
sory Committee Act, composed of representatives of potential participants, 
such as businesses, state and local government entities, representatives of or- 
ganizations whose purpose is to represent persons with disabilities, and civil 
rights and labor organizations, to provide advice in program design. 

B. The mediation program should follow the broad outlines set forth 
herein, as refined by the agencies' joint committee after consultation with the 
advisory committee. The program should utilize a common group of trained 
mediators to mediate a variety of disputes arising under the ADA. The joint 
committee should determine the criteria for mediator participation in the pro- 
gram, considering the pilot projects already established, which include me- 
diator training, and the training previously conducted by the EEOC and the 
Department of Justice. If the number of trained mediators is insufficient, the 
agencies should jointly conduct or sponsor any necessary training. Mediators 
must also have sufficient knowledge of the various titles of the ADA, famil- 
iarity with resources for ADA compliance, and knowledge of the impact of 
various disabilities. The joint committee should identify potential sources of 
mediators who are willing to serve pro bono or at low cost, at least at the 
inception of the program, as well as sources of technical expertise^ to assist in 
mediation. 
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C. The agencies should engage in extensive educational efforts to en- 
courage use of the mediation process in a variety of cases and to enable 
unrepresented parties to participate effectively. The educational efforts should 
focus on informing parties and potential parties about the process to increase 
both participation rates and the effectiveness of participation. 

D. The agencies should determine the selection criteria for referral of 
cases to mediation, refining and modifying the criteria based on evaluation of 
effectiveness. The agencies should consider combining mediation with an 
early assessment program which will assist in determining allocation of re- 
sources for investigative processes. 

11. Review and Evaluation 

A The mediation program should incorporate an after-the-fact agency 
review of settlements reached in mediation to examine their enforceability, 
consistency with the ADA, and whether the process reduces the time needed 
to resolve individual cases (both elapsed time and person-hours). This review 
should not result in overturning individual mediated settlements, nor should 
it impair the confidentiality of the mediation process or otherwise discourage 
participation in it. 

B. In designing the program, the joint committee should establish pro- 
gram objectives, evaluation criteria, and a system for collecting the data nec- 
essary for evaluation. The evaluation process should be designed to provide 
data and analysis that will enable (i) a determination of the circumstances 
under which mediation is appropriate and effective for resolving ADA cases 
and (ii) the identification of any systemic problems that are not addressed by 
mediated settlements. The following issues should be included in the evalua- 
tion: 

(a) in what types of cases is mediation most effective? 

(b) at what point in the investigative process is mediation most effective, 
taking into account the costs of any investigation that precedes mediation? 

(c) does mediation reduce the cost of processing cases for the parties 
and/or the government? 

(d) what is the effect of mediation on processing time of cases, including 
whether mediation adds to processing time where it is unsuccessful? 

(e) what is the impact of mediation on the investigation and case back- 
log? 

(f) what is the satisfaction level of the participants in mediation, includ- 
ing separate measures of satisfaction for complainants (charging parties) and 
respondents? 

(g) what are the best sources of qualified mediators? 

(h) is the use of a common group of mediators for various types of cases 
effective, taking into account costs, settlement rates, settlement results, and 
mediator performance? 

(i) how are the costs of using mediators to be financed? 

(j) are the results of mediated settlements, settlements reached through 
other processes, and litigation in similar cases comparable? 
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(k) does the mediation program impact systemic litigation? 
(1) is agency review of mediated settlements efifective and necessary? 
(m) is the process equally fair and effective for represented and 
unrepresented parties? 

(n) are individuals with disabilities disadvantaged in mediation? 
(o) does availability of technical expertise affect settlement rates? 
(p) what is the rate of compliance with mediated settlements? 

Additional criteria deemed necessary and appropriate should be added by 
the joint committee designing the program. 

C. The joint committee should review the mediation program regularly 
pursuant to the evaluation criteria and in consultation with the advisory com- 
mittee, modifying the program as suggested by the results of the evaluation to 
ensure its continued effectiveness and consistency with statutory goals. 

III. Consideration of Other ADR Techniques 

The ADA enforcement agencies should jointly continue to study and evalu- 
ate other alternative dispute resolution techniques for disputes arising under 
the ADA.'' 



^The ADA, 42 USC §12212, explicitly encourages the use of ADR, where appropriate and 
authorized by law, to resolve disputes arising under its provisions. General authority for use of ADR 
may also be found in the Administrative Dispute Resolution Act, 5 USC §572. 

^Though mediation currently appears to be the most promising ADR technique for disputes 
arising under the ADA, the Conference encourages examination and experimentation with other ADR 
techniques. See Recommendation %6-'iy Agencies ' Use of Alternative Means of Dispute Resolution. 

^The primary enforcement agencies should be involved in establishing the program. These 
include the Department of Justice, Equal Employment Opportunity Commission, Department of 
Transportation, and Federal Communications Commission. Other agencies that could provide input 
into the process, refer cases to the program, and participate in the educational effort are the Federal 
Mediation and Conciliation Service and the Title II investigative agencies designated in 28 CFR 
§35.190: the Departments of Agriculture, Education, Health and Human Services, Housing and Urban 
Development, the Interior, and Labor. 

*Since there have been few cases under Title IV, which amends the Communications Act to 
ensure the availability of communication by wire or radio for individuals with speech or hearing 
disabilities, there may also be less opportunity to use mediation. Also, the FCC's enforcement process 
diflfers from those of the other ADA enforcement agencies. Nevertheless, efforts should be made to 
include appropriate Title IV cases in the mediation program to enable the best possible assessment of 
mediation's effectiveness. 

'For example, architects, engineers, or vocational rehabilitation experts may be able to serve as 
mediators, or to act as advisers to inform parties of available technical options to help resolve disputes. 

^See Recommendation ^S-Zy Agencies ' Use of Alternative Means of Dispute Resolution, and 
the ADA, 42 USC §12212. 
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During 1994-95, the third revised edition of the Manual for Administra- 
tive Law Judges and the revised edition of the Negotiated Rulemaking 
Sourcebook were published by the U.S. Government Printing Office (GPO). 
The ADR Working Groups were actively preparing publications. The Educa- 
tion and Training Working Group developed a manual for mediation skills 
training. The Resources Subcommittee of EEO ADR Working Group com- 
piled an EEO ADR starter kit. Lastly, the Systems Design Working Group 
prepared three publications on ADR program design and evaluation. The ADR 
Working Group publications are listed below and available from ACUS. 

Conference publications are available at government depository libraries 
participating in the Federal Depository Library Program. The GPO prints and 
sells books, as supplies are available. 

The following list includes agency-sponsored reports and articles that 
appeared in print during 1994-95. 

Administrative Conference of the U.S. (Office of the Chairman), Adminis- 
trative Law Issues in Health Care Reform. May 9, 1994, seventh 
annual seminar for Congressional staff. Washington, D.C., ACUS, 1994. 
Expanded and edited papers, 47 Admin. L. Rev. (forthcoming 1995). 

Administrative Conference of the U.S. (Office of the Chairman), Manual 
for Administrative Law Judges, 3d ed., [prepared by] Morell E. 
Mullins, Washington, D.C., GPO, 1994.^ 

Administrative Conference of the U.S (Office of the Chairman), The Su- 
preme Courtis 1991-92 Administrative Law Docket: Proceedings from the 
Administrative Conference of the United States, 7 Admin. L.J. Am. U. 237 
(1993), [Transcriptofan ACUS colloquy, The Supreme Court's Adminis- 
trative Law Docket, held September 24, 1992]. 

Administrative Conference of the U.S., ADR Equal Employment Opportu- 
nity Working Group, Alternative Dispute Resolution EEO Starter Pack- 
age (1994). 

Administrative Conference of the U.S., ADR Systems Design Working Group, 
Dispute System Design Predesign Organizational Checklist (1994). 
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Administrative Conference of the U. S . , ADR S ystems Design Working Group, 
Handbook on Operations Design issues (1994). 

Administrative Conference of the U.S., ADR Systems Design Working Group, 
Evaluation Subgroup, Performance Indicators for ADR Program Evalua- 
tion (1994). Also published in Deborah Lesser, Dispute Systems Design: 
Introduction: Evaluating ADR Programs, World Arbitration and Media- 
tion Report, Vol. 5, no. 2, February 1994, at 41-44. 

Administrative Conference of the U.S., ADR Training Working Group, Me- 
diation Skills Training Manual, August 1994 (1994). 

ABA Committee on Government Standards, Cynthia Farina, reporter. Keep- 
ing Faith: Government Ethics and Government Ethics Regulation, 45 
Admin. L. Rev. 287 (1993). [ACUS was as participant in the Committee]. 

Robert A. Anihony/7nterpretive'' Rules, "Legislative" Rules and ''Spurious'' 
Rules: Lifting the Smog, 8 Admin. L.J. Am. U. 1 (1994). 
Recommendation 92-2, "Agency Policy Statements," 1 C.F.R. Sec. 305.92- 
2 (1993). 

Lawrence G. Baxter, Administrative and Judicial Review of Prompt Correc- 
tive Action Decisions by the Federal Banking Regulators, 7 Admin. L.J. 
Am. U. 505 (1994). 

Recommendation 93-2, "Administrative and Judicial Review of Prompt 
Corrective Action Decisions by the Federal Banking Regulators," 58 Fed. 
Reg. 45,410 (Aug. 30, 1994). 

Michael R Cox, The Model Adjudication Rules (MARs), 11 Cooley L. Rev. 75 
(1994). 

Federal Mediation and Conciliation Service, Administrative Conference of 
THE U. S. , Department of Health and Human Services, Mediation Training: 
Instructor's Manual, Participants' Manual: Roleplays and Exercises 
(1994). 

Brian C. Griffin and Gary J. Edles, An Alternate Look at the Administrative 
Conference's Recommendations on the Administrative Judiciary, Judges 
J.,Falll993, at38. 

Harold J. Krent, Fee Shifting under the Equal Access to Justice Act: A Quali- 
fied Success, 11 YaleL. & Pol' y Rev. 458 (1993). 
Recommendation 92-5, "Streamlining Attorney's Fees Litigation Under 
the Equal Access to Justice Act," 1 C.F.R. Sec. 305.92-5 (1993). 

Arnold H. Leibowitz, C/v/7 Forfeiture: the Issues and Some Recommenda- 
tions, 1994 ACUS . 
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Recommendation 94-2, "Reforming the Government's Procedure for Civil 
Forfeiture," 59 Fed. Reg. 44,703 (Aug. 30, 1994). 

Jeffrey S. Lubbers, Anatomy of a Regulatory Program: Comment on "Strate- 
gic Regulators and the Choice of Rulemaking Procedures, " 57 Law & 
CoNTEMP. Probs. 161 (Spring 1994). 

Jeffrey S. Lubbers, Better Regulations: The National Performance Review 's 
Regulatory Reform Recommendations, 43 Duke L.J. 1165 (1994). 

Jeffrey S. Lubbers, The Federal Administrative Judiciary: Establishing an 
Appropriate System of Performance Evaluation for AUs, 1 Admin. LJ. 
Am. U, 589 (1994). 

Jeffrey S. hvktotxs. Management of Federal Agency Adjudication, in Hand- 
book OF Regulation and Administrative Law at 287-323 (David H. 
Rosenbloom and Richard D. Schwartz, eds., 1994). 

Thomas O. McGarity, Reinventing Rationality: The Role of Regulatory 
Analysis in the Federal Bureaucracy (1991). 

Thomas O, McGarity, Peer Review in Awarding Federal Grants in the Arts 
and Sciences. 9 High Tech. L.J. 1-91 (1994). 

Recommendation 93-3: 'Teer Review in the Award of Discretionary 
Grants." 58 Fed. Reg. 45,412 (Aug. 30, 1993). 

Philip L. Martin and David A. Martin, The Endless Quest: Helping America's 
Farm Workers (1994). 

Recommendation 92-4, "Coordination of Migrant and Seasonal Farmworker 
Service Programs," 1 C.ER. Sec. 305.92-4 (1993). 

Jerry L. Mashaw, Improving the Environment of Agency Rulemaking: An Es- 
say on Management, Games and Accountability, 57 Law & Contemp. Probs. 
185 (1994). 

Recommendation 93-4, "Improving the Environment for Agency 
Rulemaking,'* 59 Fed. Reg. 4,670 (Feb. 1, 1994). 

Douglas C. Michael, Federal Agency Use of Audited Self-Regulation as a 

Regulatory Technique, 1994 ACUS . 

Recommendation 94-1, "The \Jst of Audited Self-Regulation as a Regula- 
tory Technique," 59 Fed. Reg. 44,701 (Aug. 30, 1994). 

David M. Pritzker, Working Together for Better Regulations, Global Trade 
Talk, Jul./Aug. 1994, at 9. 



' May be ordered from the Govemmenl Printing Office by calling the GPO Order Desk at 2 02- 
5 12-1 800, or writing to the U.S. Government Printing Office, Washington, DC 20402. 
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TITLE 1, CODE OF FEDERAL REGULATIONS, PART 302 * 

§302,1 Establishment and Objective 

The Administrative Conference Act, 5 U.S.C. §§591 et seq., 78 Stat. 
615 (1964),** authorized the establishment of the Administrative Confer- 
ence of the United States as a permanent, independent agency of the federal 
government. The purpose of the Administrative Conference is to improve 
the administrative procedure of federal agencies to the end that they may 
fairly and expeditiously carry out their responsibilities to protect private 
rights and the public interest. The Administrative Conference Act pro- 
vides for the membership, organization, powers, and duties of the Confer- 
ence. 

§302.2 Membership 

(a) General 

(1) Each member is expected to participate in all respects according 
to his own views and not necessarily as a representative of any agency or 
other group or organization, public or private. Each member (other than 
a member of the Council) shall be appointed to one of the standing 
committees of the Conference. 

(2) Each member is expected to devote personal and conscientious 
attention to the work of the Conference and to attend plenary sessions and 
committee meetings regularly. When a member has failed to attend two 
consecutive Conference functions, either plenary sessions, committee 
meetings, or both, the Chairman shall inquire into the reasons for the non- 
attendance. If not satisfied by such reasons, the Chairman shall: (i) in the 
case of a Government member, with the approval of the Council, request 
the head of the appointing agency to designate a member who is able to 
devote the necessary attention, or (ii) in the case of a non-Government 



* As revised June 13, 1991. 
♦♦Formerly 5 U.S.C. §§571-576. Renumbered in Pub. L. No. 102-354 
(August 26. 1992). 
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member, with the approval of the Council, terminate the member's 
appointment, provided that where the Chairman proposes to remove a non- 
Government member, the member first shall be entitled to submit a written 
statement to the Council. The foregoing does not imply that satisfying 
minimum attendance standards constitutes full discharge of a member's 
responsibilities, nor does it foreclose action by the Chairman to stimulate 
the fulfillment of a member's obligations. 

(b) Terms of Non-Government Members 

Non-Government members are appointed by the Chairman with the 
approval of the Council. One-half of the non-Government memberships 
shall be filled by appointments made on or after July 1 of each year, and 
each term will expire on June 30 of the second year thereafter. To avoid 
shortening the term of any non-Government member in service as of the 
effective date of this paragraph, the Chairman shall, by random selection, 
designate one-half of the non-Government members to serve terms termi- 
nating on June 30, 1988, and the other half to serve terms terminating on 
June 30, 1989. No non-Government members, other than senior fellows, 
shall at any time be in continuous service beyond four full terms. 

(c) Eligibility and Replacements 

(1) A member designated by a federal agency shall become ineligible 
to continue as a member of the Conference in that capacity or under that 
designation if he leaves the service of the agency or department. Designa- 
tions and re-designations of members shall be filed with the Chairman 
promptly. 

(2) A person appointed as a non-Government member shall become 
ineligible to continue in that capacity if he enters full-time government 
service. In the event a non-Government member of the Conference resigns 
or becomes ineligible to continue as a member, the appointing authority 
shall appoint a successor for the remainder of the term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify^a suitably informed alternate 
may be permitted, with the approval of a committee, to participate for a 
member in a meeting of the committee, but such alternate shall not have 
the privilege of a vote in respect to any action of the committee. Use of an 
alternate does not lessen the obligation of regular personal attendance set 
forth in paragraph (a)(2) of this section. 
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e) Senior Fellows 

The Chairman may, with the approval of the Council, appoint persons 
who have served as members of the Conference for eight or more years, or 
former Chairmen of the Conference, to the position of senior fellow. The 
terms of senior fellows shall terminate at 2-year intervals in even- 
numbered years. Senior fellows shall have all the privileges of members, 
but may not vote, except in committee deliberations, where the conferral 
of voting rights shall be at the discretion of the committee chairman, 

(f) Special Counsels 

The Chairman may, with the approval of the Council, appoint persons 
who do not serve under any of the other offlcal membership designations 
to the position of special counsel. Special counsels shall advise and assist 
the membership in areas of their special expertise. Their terms shall 
terminate at 2-year intervals in odd-numbered years. Special counsels 
shall have all the privileges of members, but may not vote, except in 
committee deliberations, where the conferral of voting rights shall be at the 
discretion of the committee chairman. 

§302.3 Committees 

The Conference shall have the following standing committees: 

1. Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the responsibili- 
ties of the committees and assign new or additional projects to them. With 
the approval of the Council, the Chairman may establish special ad hoc 
committees and assign special projects to such committees. The Chairman 
shall coordinate the activities of all committees to avoid duplication of 
effort and conflict in their activities. 

§302.4 Liaison Arrangements 

The Chairman may, with the approval of the Council, make liaison 
arrangements with representatives of the Congress, the judiciary, federal 
agencies that are not represented on the Conference, and professional 
associations. Persons appointed under these arrangements shall have all 
the privileges of members, but may not vote, except in committee del itera- 
tions, where the conferral of voting rights shall be at the discretion of the 
committee chairman. 
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§302.5 Avoidance of Conflicts of Interest 

(a) Disclosure of Interests 

(1) Non-Government members (including senior fellows) may be 
deemed to be special government employees within the meaning of 18 
U.S.C. §202 and subject to the provisions of sections 201-224 of Title 18, 
United States Code, in accordance with their terms. The Chairman of the 
Conference is authorized to prescribe requirements for the filing of 
statements of employment and financial interests necessary to comply with 
Part III of Executive Order 11, 222, as amended, or any successor Presiden- 
tial or statutory requirement. Without conceding the correctness of the 
view that non-Government members are special Government employees, 
the Conference has chosen to adopt the bylaw provisions that follow in 
order to eliminate whatever uncertainties might otherwise exist concern- 
ing the propriety of participation in Conference proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or Executive order, each member, public or governmental, shall, 
upon appointment to the Conference and annually thereafter, file a brief 
general statement describing the nature of his or her practice or affili- 
ations, including, in the case of a member of a partnership, a general 
statement about the nature of the business or practice of the partnership, 
to the extent that such business, practice, or affiliations might reasonably 
be thought to affect the member's judgment on matters with which the 
Conference is concerned. (For example, a member might state that he or 
she represents employers or unions before the National Labor Relations 
Board, broadcasters before the Federal Communications Commission, or 
consumer groups before agencies and courts.) The Chairman will include 
with the agenda for each plenary session a statement calling to the 
attention of the members the requirements of this section. Each member 
who believes the content of the agenda calls for disclosure additional to 
that already on file will file an amended statement concerning his or her 
interests. Current statements of all members will be open to public 
inspection at the Office of the Chairman and will be readily available at any 
plenary session. Except as provided in paragraph (b), members may vote 
or participate in matters before the Conference without additional disclo- 
sure of interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. §208 a member shall not, except as 
provided in paragraphs (b)(2) or (3) of this section, vote or otherwise 
participate as a member in the disposition of any particular matter of 
Conference business, including the adoption of recommendations and 
other statements, in which, to his or her knowledge, the member has a 
financial interest. For purposes of this paragraph (b) a member is deemed 
to have a financial interest in any particular matter in which the member, 
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the member's spouse, minor child, partner, organization in which the 
member is serving as officer, director, trustee, partner, or employee, or any 
person or organization with whom he or she is negotiating or has any 
arrangement concerning prospective employment, has a financial interest. 

(2) Notwithstanding paragraph (b)(1) of this section, a member may, 
at any stage of Conference consideration and without further disclosure, 
participate and vote on a proposed recommendation or other Conference 
statement or action relating to the procedure of any Federal agency or agencies, 
where the Conference action is not directed to and is unlikely to affect the 
substantive outcome of any pending judicial matter or administrative 
proceeding involving a specific party or parties (other than the United 
States) in which to his knowledge he has a financial interest. The 
Conference determines pursuant to 18 U.S.C. §208(b) that in such a case 
any financial interest which the member may have in the matter before the 
Conference is too remote to affect the integrity of the member's service to 
the Conference. 

(3) Where a member believes that he or she is or may be disqualified 
from participating in the disposition of a matter before the Conference 
under the provisions of this subsection, the member may advise the 
Chairman of the reason for his or her possible disqualification, including 
a full disclosure of the financial interest involved. If the Chairman 
determines in writing pursuant to 18 U.S.C. §208(b) that the interest is not 
so substantial as to be likely to affect the integrity of the member's service 
to the Conference, the member may, upon receipt of such determination, 
vote and otherwise participate in the disposition of the matter. 

§302.6 General 

(a) Meetings 

All sessions of the Assembly shall be open to the public. Privileges 
of the floor, however, extend only to members of the Conference, to 
senior fellows, to liaison representatives, to consultants and staff 
members insofar as matters on which they have been engaged are under 
consideration, and to persons who, prior to the commencement of the 
meeting, have obtained the approval of the Chairman and who speak 
with the unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a quorum 
of the Assembly; a majority of the Council shall constitute a quorum of the 
Council. 
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(c) Separate Statements 

(1) A member who disagrees in whole or in part with a recommenda- 
tion adopted by the Assembly is entitled to enter a separate statement in the 
record of the Conference proceedings and to have it set forth with the 
official publication of the recommendation in the Federal Register. A 
member's failure to file or join in such a separate statement does not 
necessarily indicate his agreement with the recommendation. 

(2) Notification of intention to file a separate statement must be given 
to the Executive Secretary not later than the last day of the plenary session 
at which the recommendation is adopted. Members may, without giving 
such notification, join in a separate statement for which proper notification 
has been given. 

(3) Separate statements must be filed within 10 days after the close of 
the session, but the Chairman may extend this deadline for good cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' notice 
of the proposed amendment shall be given to all members of the 
Assembly by the Chairman. 

(c) Procedure 

Robert's Rules of Order shall govern the proceedings of the 
Assembly to the extent appropriate. 
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TITLE 5, UNITED STATES CODE, CHAPTER 5 
Subchapter III— Administrative Conference of the United States* 



§591. Purpose 

It is the purpose of this subchapter to provide suitable arrange- 
ments through which federal agencies, assisted by outside experts, may 
cooperatively study mutual problems, exchange information, and develop 
recommendations for action by proper authorities to the end that private 
rights may be fully protected and regulatory activities and other federal 
responsibilities may be carried out expeditiously in the public interest. 

§592. Definitions 

For the purpose of this subchapter— 

(1) "administrative program" includes a federal function which 
involves protection of the public interest and the determination of rights, 
privileges, and obligations of private persons through rule making, adju- 
dication, licensing, or investigation, as those terms are used in subchapter 
II of this chapter, except that it does not include a military or foreign affai rs 
function of the United States; 

(2) "administrative agency" means an authority as defined by 
section 551(1) of this title; and 

(3) "administrative procedure" means procedure used in carry- 
ing out an administrative program and is to be broadly construed to include 
any aspect of agency organization, procedure, or management which may 
affect the equitable consideration of public and private interests, the 
fairness of agency decisions, the speed of agency action, and the relation- 



*Pub. L. No. 88-499, August 30, 1964. 78 Stat. 615; as codified by Pub. L. No. 89- 
554, September 6, 1966, 80 Stat. 388-390; as amended by Pub. L. No. 92-526, §1, October 21, 
1972, 86 Stat. 1048; as amended by Pub. L. No. 95-293, §1 (a), June 13, 1978, 92 Stat. 317; 
as amended by Pub. L. No. 97-258 §3(a)(l), September 13, 1982, 96 Stat. 1062; as amended 
by Pub. L. No. 97-330, October 15, 1982, 96 Stat. 1618; September 13, 1982, 96 Slat. 1062; 
as amended by Pub. L. No. 99-170, October 14, 1986, 100 Stat. 1198; as amended by Pub. L. 
No. 101-422, October 12, 1990, 104 Stat. 9 10; as amended by Pub. L. No. 102-354, August 26, 
1992; as amended by Pub. L. No. 102-403, October 9, 1992, 106 Stat. 1968. 
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ship of operating methods to later judicial review, but does not include the 
scope of agency responsibility as established by law or matters of substan- 
tive policy committed by law to agency discretion. 

§593. Administrative Conference of the United States 

(a) The Administrative Conference of the United States consists 
of not more than 101 nor less than 75 members appointed as set forth in 
subsection (b) of this section. 

(b) The Conference is composed of- 

(1) a full-time Chairman appointed for a five-year term by the 
President, by and with the advice and consent of the Senate. The Chairman 
is entitled to pay at the highest rate established by statute for the chairman 
of an independent regulatory board or commission, and may continue to 
serve until his successor is appointed and has qualified; 

(2) the chairman of each independent regulatory board or com- 
mission or an individual designated by the board or commission; 

(3) the head of each executive department or other administrative 
agency which is designated by the President, or an individual designated 
by the head of the department or agency; 

(4) when authorized by the Council referred to in section 595(b) 
of this title, one or more appointees from a board, commission, department, 
or agency referred to in this subsection, designated by the head thereof 
with, in the case of a board or commission, the approval of the board or 
commission; 

(5) individuals appointed by the President to membership on the 
Council who are not otherwise members of the Conference; and 

(6) not more than 40 other members appointed by the Chairman, 
with the approval of the Council, for terms of two years, except that the 
number of members appointed by the Chairman may at no time be less than 
one-third nor more than two-fifths of the total number of members. The 
Chairman shall select the members in a manner which will provide broad 
representation of the views of private citizens and utilize diverse experi- 
ence. The members shall be members of the practicing bar, scholars in the 
field of administrative law or government, or others specially informed by 
knowledge and experience with respect to federal administrative proce- 
dure. 

(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the federal 
government are entitled to travel expenses, including per diem instead of 
subsistence, as authorized by section 5703 of this title for individuals 
serving without pay. 
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§594. Powers and Duties of the Conference 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may- 

(1) study the efficiency, adequacy, and fairness of the administra- 
tive procedure used by administrative agencies in carrying out administra- 
tive programs, and make recommendations to administrative agencies, 
collectively or individually, and to the President, Congress, or the Judicial 
Conference of the United States, in connection therewith, as it considers 
appropriate; 

(2) arrange for interchange among administrative agencies of infor- 
mation potentially useful in improving administrative procedure; 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and improving 
administrative procedure; 

(4) enter into arrangements with any administrative agency or major 
organizational unit within an administrative agency pursuant to which the 
Conference performs any of the functions described in this section; and 

(5) provide assistance in response to requests relating to the improve- 
ment of administrative procedure in foreign countries, subject to the concur- 
rence of the Secretary of State, the Administrator of the Agency for Interna- 
tional Development, or the Director of the United States Information Agency, 
as appropriate, except that- 

(A) such assistance shall be limited to the analysis of issues 
relating to administrative procedure, the provision of training of foreign 
officials in administrative procedure, and the design or improvement of 
administrative procedure, where the expertise of members of the Conference is 
indicated; and 

(B) such assistance may only be undertaken on a fully 
reimbursable basis, including all direct and indirect administrative costs. 

Payment for services provided by the Conference pursuant to para- 
graph (4) shall be credited to the operating account for the Conference and shall 
remain available until expended. 

§595. Organization of the Conference 

(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly of the 
Conference. The Assembly has ultimate authority over all activities of the 
Conference. Specifically, it has the power to— 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with a 
recommendation adopted by the Assembly is entitled to enter a dissenting 
opinion and an alternate proposal in the record of the Conference proceed- 
ings, and the opinion and proposal so entered shall accompany the 
Conference recommendation in a publication or distribution thereof; and 
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(2) adopt bylaws and regulations not inconsistent with this sub- 
chapter for carrying out the functions of the Conference, including the 
creation of such committees as it considers necessary for the conduct of 
studies and the development of recommendations for consideration by the 
Assembly. 

(b) The Conference includes a Council composed of the Chair- 
man of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one-half shall 
be employees of federal regulatory agencies or executive departments. The 
President may designate a member of the Council as Vice Chairman. 
During the absence or incapacity of the Chairman, or when that office is 
vacant, the Vice Chairman shall serve as Chairman. The term of each 
member, except the Chairman, is 3 years. When the term of a member 
ends, he may continue to serve until a successor is appointed. However, the 
service of any member ends when a change in his employment status would 
make him ineligible for Council membership under the conditions of his 
original appointment. The Council has the power to- 

(1) determine the time and place of plenary sessions of the 
Conference and the agenda for the sessions. The Council shall call at least 
one plenary session each year; 

(2) propose bylaws and regulations, including rules of procedure 
and committee organization, for adoption by the Assembly; 

(3) make recommendations to the Conference or its committees 
on a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of com- 
mittees of the Conference and send them to members of the Conference 
with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings of 
the Council in the absence or incapacity of the Chairman and Vice 
Chairman; 

(6) designate such additional officers of the Conference as it 
considers desirable; 

(7) approve or revise the budgetary proposals of the Chairman; 
and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In 
that capacity he has the power to- 

(1) make inquiries into matters he considers important for Con- 
ference consideration, including matters proposed by individuals inside or 
outside the federal government; 

(2) be the official spokesman for the Conference in relations with 
the several branches and agencies of the federal government and with 
interested organizations and individuals outside the government, includ- 
ing responsibility for encouraging federal agencies to carry out the recom- 
mendations of the Conference; 
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(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent permitted by 
law; 

(4) recommend to the Council appropriate subjects for action by 
the Conference; 

(5) appoint, with the approval of the Council, members of com- 
mittees authorized by the bylaws and regulations of the Conference; 

(6) prepare, for approval of the Council, estimates of the budget- 
ary requirements of the Conference; 

(7) appoint and fix the pay of employees', define their duties and 
responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Council, and 
the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any public or 
private persons, firm, association, corporation, or institution under title III 
of the Federal Property and Administrative Services Act of 1949, as 
amended (41 U.S.C, §§251-260), and to use from time to time, as 
appropriate, experts and consultants who may be employed in accordance 
with section 3109 of this title at rates not in excess of the maximum rate 
of pay for grade GS-15 as provided in section 5332 of this title; 

(11) utilize, with their consent, the services and facilities of 
federal agencies and of state and private agencies and instrumentalities 
with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and 
bequests of property, both real and personal, for the purpose of aiding and 
facilitating the work of the Conference. Gifts and bequests of money and 
proceeds from sales of other property received as gifts, devises, or bequests 
shall be deposited in the Treasury and shall be disbursed upon the order of 
the Chairman. Property accepted pursuant to this section, and the proceeds 
thereof, shall be used as nearly as possible in accordance with the terms of 
the gifts, devises, or bequests. For purposes of federal income, estate, or 
gift taxes, property accepted under this section shall be considered as a gift, 
devise, or bequest to the United States; 

(13) accept voluntary and uncompensated services, notwithstand- 
ing the provisions of section 1342 of Title 31; 

(14) on request of the head of an agency, furnish assistance and 
advice on matters of administrative procedure; 

(15) exercise such additional authority as the Council or Assem- 
bly delegates to him; and 

(16) request any administrative agency to notify the Chairman of 
its intent to enter into any contract with any person outside the agency to 
study the efficiency, adequacy, or fairness of an agency proceeding (as 
defined in section 551(12) of this title). 
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The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding plenary 
session. The Chairman, on behalf of the Conference, shall transmit to the 
President and Congress an annual report and such interim reports as he 
considers desirable. 

§596. Authorization of Appropriations 

There are authorized to be appropriated to carry out the purposes 
of this subchapter not more than $2,000,000 for fiscal year 1 990, $2, 100,000 
for fiscal year 1991, $2,200,000 for fiscal year 1992, $2,300,000 for fiscal 
year 1993, and $2,400,000 for fiscal year 1994. Of any amounts appropri- 
ated under this section, not more than $1,500 may be made available in 
each fiscal year for official representation and entertainment expenses for 
foreign dignitaries. 
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